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Tue OrricE oF LEGAL JOURNALISM.—Hon. William Law- 


rence of Ohio, in a review of the legal writings of Mr. 
Bishop, which will appear in the forthcoming number of 


the Southern Law Review, expresses the opinion that one of 


the benefits accomplished by the writings of such an au- 
thor as Mr. Bishop, is that they give currency to sound le- 
gal principles. A well edited law journal, although it con- 
sist merely in reports of important cases, discharges to a 
great extent the same office. The idea is well expressed 
in a recent letter to the editor by Hon. Horatio F. Simrall, 
one of the justices of the Supreme Court of Mississippi: 
“Law journalism is doing a vast amount of good to the 
rofession, both bench and bar. It tends to keep American 
wr in a uniform and common current.” 
Tue Derroir Bar have sent a petition to Congress urg- 
ing that the proposed Federal Court of Appeals should 
sit ineach state. They say: “Each circuit embraces sev- 
eral states, and some circuits include an immense territo- 
rial extent. Thus, this circuit includes the large states of 
Tennessee, Kentucky, Ohio, and Michigan, from the south 
to the extreme north, a distance: of near one thousand 
miles. The saving and convenience of suitors and their 
counsel would be very great. In many cases it would be 
safe to say it would diminish the cost of litigation one-half. 
This will be obvious when the charges of counsel, called 
to go a long distance and to wait the uncertain progress of 
a heavy calendar, is considered. It would bring the court 
into personal and professional intercourse with a much 
larger circle of members of the bar, and give the latter 
the great advantage which the sittings of such a court 
would afford in many ways. Finally, it is obviously de- 
sirable that all appeals should, if practicable, be heard and 
determined in the place where the laws prevail under 
which the cases have arisen and been tried. Everything 
which pertains to the local practice can be better dealt 
with and applied in the forum of such practice than else- 
where.” We are sorry to note that a journal which is 
edited with so much good sense as the Nation should fall 
in with this idea. The supreme courts of several of the 
states are now on wheels—a thing which produces great 
inconvenience to the judges and general dissatisfaction 
among the bar. We have reformed that in Missouri; and 
hereafter our judges can sit down in the quiet little village 
of Jefferson, in the midst of their families, and enjoy their 
otium cum dignitate and their litile four thousand a year, 
instead of living in hotels and Pullman cars,as they have 
heretofore been obliged to do. The decisions of a court 
on wheels can never be as stable and uniform as those of a 
court which sits permanently at one place. The reason 
is that the judges cannot carry their records around with 
them, and there being a limit to the human memory, one 
judge cannot be expected to remember all points which 
were decided at some other place in cases where the 
opinions were written by other judges, who are now at 
home visiting their families or holding court at nisi prius. 
The result of such an arrangement will necessarily be that 
such courts will frequently deliver contradictory opinions, 
as is now done by some of the state courts thus circum- 
stanced. Notwithstanding this, if we were a Detroit law- 
yer we should think as the Detroit lawyer does, and for 
the simple reason that the proposed bill leaves Detroit out 
in the cold. It would be cheaper for a Detroit lawyer to 
attend such a court if it were to meet in Detroit than if it 
were to meet in Louisville. And that is the milk in the 
Detroit cocoanut. 








Mr. Dana’s Case. 


When the names of men of indifferent character and 
qualifications are sent by the President to the Senate for 
responsible and honorable diplomatic or judical positions, if 
the nominees are good party men, they are, as a general 
rule, promptly confirmed. A federal district judge was 
driven from office, because he, by an injunction issued at 
midnight, in his night clothes, without jurisdiction, without 
notice, and without any of the decencies which attend ju- 
dicial proceedings, destroyed the sovereignty of the people 
of Louisiana and suppressed the government of their 
choice. Such aman was driven from office to escape im- 
peachment for such an offence ; but a man who, as counsel, 
promoted this proceeding and procured this result, was ap- 
pointed his successor, and this appointment was confirmed 
by the Senate. Two judges were removed in Colorado in 
violation of the express language of the statute organizing 
the judiciary of that territory. From information which 
has reached us from authentic sources, we have no doubt 
that these removals were made, or at least procured, with 
the corrupt purpose of procuring a decision in favor of 
certain parties, in certain litigation then pending. At all 
events, the President had no power to remove them, and 
consequently his act is shielded by no presumption of cor- 
rect motives such as attends an officer when he acts within 
his jurisdiction. Two judges were thus summarily removed 
in violation of express law—but the Senate confirmed their 
successors. This same Senate, or a Senate nearly identical 
with this, has confirmed to diplomatic positions men who 
have brought disgrace upon the American name, like Jay and 
Schenck—and others who have done it no credit, like 
Sickles and Kramer. But when a name is proposed to 
this Senate for our envoy to the Court of St. James, from 
whence the late incumbent has literally fled in disgrace, 
and when the name oe ee is that of an eminent and up- 
right lawyer and publicist—a aame familiar to the states- 
men, lawyers and men of letters of two hemispheres ;— 
when such aname is proposed, this same Senate falters and 
hesitates. It discovers that, without abandoning his con- 
victions, he has not always acted with “the party ;” that 
at times he has been too honest to cuddle under the same 
dirty bed clothes with the three B.’s which together make 
up all that is infamous and loathsome in American public life 
—Builer, Babcock and Belknap. On the contrary, the Sen- 
ate delays action and listens to the whisperings of a tra- 
ducer. And who is this traducer? It is not necessary to 
mention his name; for it is synonymous with all that is 
tricky in advocacy and cowardly in war. As though it 
were by the irony of Heaven, Mr. Dana will fall, if fall he 
must, in consequence of the efforts of a man whose re- 
proofs are an honorable passport, and whose praises cre- 
ate a presumption of guilt. The accusation which this 
man has whispered in the ear of the Senate is that Mr. 
Dana has been guilty of literary piracy in appropriating 
the notes of Mr. W. B. Lawrence’s edition of Wheaton’s 
International Law. It is certainly fair that when a man 
of great learning and acknowledged integrity is accused of 
such an offence against the laws and against good morals, 
his accusers should make good their accusation before the 
judicial tribunals, before they bring their case in an ex 
parte manner before one of the political departments of the 
government. This Mr. Lawrence has wholly failed to do. 
Suit for an infringement of copyright was brought some 
years since by Mr. Lawrence against Mr. Dana, in the 
United States Circuit Court for the District of Massachu- 
setts. The case was referred to Mr. Payne of Boston, an 





—Jupaer Tart, the new Secretary of War, is 66 years old. 


eminent lawyer and man of letters, to take proof 
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and report whether there had been an infringement. 
The merits of the whole case were thus committed 
to him. But instead of pressing the cause to a fi- 
nal hearing, it has been allowed by Mr. Lawrence’s 
counsel to slumber in Mr. Payne’s hands for five years, 
and no final decree has been made, as erroneously stated 
by some of the political journals. So long a delay in a case 
where the question at issue involves little more than a com- 
parison between two books, amounts to a virtual abandon- 
ment of the prosecution, and to a confession by the plaintiff 
that he has no case. The literary world have been pretty 
well informed as to the merits of this controversy. We 
cannot, of course, go into that question, but we subjoin 
the following comments from the Nation, a journal which 
is generally pretty well informed on such matters: “As 
regards Mr. Lawrence’s charges, we shall only say that the 
matter is still before the courts, having been referred some 
time ago to a master to report on the rival editions. He 
has made no report because, we venture to assert, there is 
nothing to report that would not be almost ridiculous as a 
charge against Mr. Dana. We made a careful collation of 
the two Reahe ourselves in 1866, and published the result 
in No. 66 of the Nation. The only basis for Mr. Law- 
rence’s charges worth notice was that Mr. Dana’s transla- 
tions from foreign languages occasionally were textually 
like his own, to which nobody who has ever translated 
from modern languages will attach any importance in the 
case of a man like Mr. Dana, who was himself a master of 
international law and a leading practitioner in admiralty 
cases when he undertook the work. As to identity in the 
illustrations cited of certain rules, since the illustrations 
were prominent events of modern history, it is almost 
absurd to base on them an accusation of bad faith offered 
of educated men. There is one case of literal copying of 
a quotation of four lines of Lawrence’s from Blackstone, 
with the typographical error which it contained—over 
which Mr. | Pe has been childishly exultant, but 
there is no doubt that this was due to an oversight of the 

rinter, to whom, improperly, as we think, Mr. Dana had 
eft the task of striking out all of Lawrence’s notes. That 
this error was not detected by him in the proof-sheets was 
natural enough. In fact, to attack Mr. Dana’s character in 
this matter in ever so slight a degree, is to give proof of a 
perverse and malignant temper, and if the Senate com- 
mittee is influenced by such attacks in making its report, 
without giving him a hearing, it will be guilty of a gross 
offence against justice and decency.” 





Women as Lawvers—Mrs. Goodell’s Case. 


The Supreme Court of Wisconsin has rendered a julg- 
ment refusing the application of Miss Lavinia Goodell, to 
be admitted to the bar of that state. The judgment of the 
court was pronounced by Mr. Chief Justice Ryan, and 
will be found in the Chicago Legal News for March 11th, at 
pages 196 and 199. Chief Justice Ryan certainly gives 
similar reasons for excluding women from the bar to those 
given by Mr. Justice Nott of the Court of Claims in the 
case of Mrs. Lockwood (1 Cent. L. J. 254). Mrs. Lock- 
wood was a married woman, and the reasons which would 
exclude such a person from the legal profession, on ac- 
count of the disabilities of coverture, do not operate with 
the same force in the case of single women. Nevertheless, 
a single woman is liable at any time to marry; and one 
can scarcely conjecture the extent to which, in a country 
governed by the common law, the marriage of a female 
attorney might prejudice the interests of her clients. 
Whilst we incline to think: that the conclusion of the 
Wisconsin court is correct, even as regards single women, 
yet, viewing the question simply as one of justice to 
women, we should say, give them a chance to earn a live- 
lihood even at the practice of law, if any of them shall 
be disposed to enter upon a calling so unsuited to them, 
If all barriers in the way of women entering the legal] 





profession were thrown down, as we have no doubt they 
soon will be in all the states, we do not think that any 
considerable number would enter the profession or remain 
in it. The certain failure which must attend them in this 
profession will inevitably drive them to seek employment 
more suitable to their tastes and condition. Mr. Chief 
Justice Ryan has, in the concluding portion of his opinion, 
expressed in such graphic language the unfitness of woman 
for the duties of the legal profession, that we produce his 
words entire : 

“So we find no statutory authority for the admission of 
females to the bar of any court of this state. And, with 
all the respect and sympathy for this lady which all men 
owe to all good wgmen, we can not regret that we do not. 
We can not but think the common law wise in excluding 
women from the profession of the law. The profession en- 
ters largely into the well-being of society, and to be hon- 
orably filled and safely to society exacts the devotion of a 
life. The law of nature destines and qualifies the female 
sex for the bearing and nurture of the children of our race, 
and for the custody of the homes of the world, and their 
maintenance in love andhonor. And all life-long callings 
of women, inconsistent with these radical and social duties 
of their sex, as is the profession of the law, are departures 
from the order of nature; and when voluntary, treason 
against it. The cruel chances of life sometimes baffle both 
sexes, and may leave women free from the peculiar duties 
of theirsex. These may need employment, and should be 
welcomed to any not derogatory to their sex and its pro- 

rieties, or inconsistent with the good order of society. 

ut itis public policy to provide for the sex, not for its 
superfluous members ; and not to tempt women from the 

roper duties of their sex by opening to them duties pecu- 
iar to ours. There are many employments in life not un- 
fit for female character. The profession of the law is surely 
not one of these. The peculiar qualities of womanhood, 
its gentle graces, its quick sensibility, its tender suscepti- 
bility, its purity, its delicacy, its emotional impulses, its 
subordination of hard reason to sympathetic feeling, are 
surely not qualifications for forensic strife. Nature has 
tempered woman as little for the judicial conflicts of the 
court-room as for the physical conflicts of the battle field. 
Womanhood is modeled for gentler and better things. 
And it is not the saints of the world who chiefly give em- 
ployment to our profession. It has essentially and habit- 
ually to do with all that is selfish and extortionate, knav- 
ish and criminal, coarse and brutal, repulsive and obscene, 
in human life. It would be revolting tovll female sense of 
the innocence and sanctity of their sex, shocking to man’s 
reverence for womanhood and faith in woman, on which 
hinge all the better affections and humanities of life, that 
woman should be permitted to mix professionally in all 
the nastiness of the world which finds its way into courts 
of justice; all the unclean issues, all the collateral ques- 
tions, of sodomy, incest, rape, seduction, fornication, adul- 
tery, pregnacy, bastardy, legitimacy, prostitution, lasciv- 
ious cohabitation, abortion, infanticide, obscene publica- 
tion, libel and slander of sex, impotence, divorce— all the 
nameless catalogue of indecencies, la chronique scanddleuse 
of all the vices and all the infirmities of all society—with 
which the profession has to deal, and which goes towards 
filling judicial reports which must be read for accurate 
knowledge of the law. This is bad enough for men. We 
hold in too high reverence the sex without which, as is 
truly and beautifully written, le commencement de la vie est 
sans secours, le milieu sans plaisir et la fin sans consolation, 
voluntarily to commit it to such studies and such occupa- 
tions. Non lati auzilio, nec defensoribus estis, should judicial 
contests be upheld. Reverence for all womanhood would 
suffer in the public spectacle of woman so interested and so 
engaged. This motion gives appropriate evidence -of this 
truth. No modest woman could read without pain and self- 
abasement—no woman could so overcome the instincts of 
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sex, as publicly to discuss the case which we had occasion 
to cite supra, King v. Wiseman. And when counsel was 
arguing for this lady that the word “person” in section 82, 
chapter 119, necessarily includes females, her presence 
made it impossible to suggest to him a reductio ad absurdum 
of his position, that the same construction of the same 
word in sec. 1, chap. 37, would subject woman to prose- 
cution for the paternity of a bastard, and in sec. 39-40, 
chap. 164, to prosecution for rape. Discussions are habit- 
ually necessary in courts of justice, which are unfit for fe- 
male ears. The habitual presence of women at these would 
tend to relax the public sense of decency and propriety. 
If, as counsel threatened, these things are to come, we will 
take no voluntary part in bringing them about.” 


Proof of Handwriting. 
MOORE v. THE UNITED STATES. 


Supreme Court of the United States, No. 81, October Term, 
1876. 


1. Power of Court of Claims as to Rules of Evidence.—The court of 
claims, in which the court tries both fact and law, can not adopt its own rules 
of evidence, but must be governed therein by the rules of the common law, un- 
less — has otherwise enacted, or some special reason demands a differ- 
ent rule. 


2. Proof of Handwriting.—To the generai rule of the common law disal- 
lowing a comparison of handwriting as proof of signature, it is a well estab- 
lished exception that if a paper admitted to bein the handwriting of the party 
or to have been subscribed by him, is in evidence for some other purpose in the 
cause, the sisnature, or paper in question, may be compared with it by the jury, 
or by the court when the court tries the facts. So held where, although it was 
not distinetly admitted that the signature used as the basis of comparison was 
in the hand of the person in question, but when it was the power of attorney by 
virtue of which his attorney appeared for him in the court. 


Appeal from the Court of Claims. . 

Mr. Justice BRADLEY delivered the opinion of the court. 

According to the facts found in this case we think no error 
was committed by the court below. It appeared from a doc- 
ument purporting to be signed by the claimant, that he had 
sold the cotton in question on the 12th of December, 1863, 
and, therefore, that he was not entitled to claim the proceeds 
thereof from the United States. The only question of im- 
portance is, whether the signature to this document was prop- 
erly proved. The court compared it with his signature to an- 
other paper in evidence for other purposes in the cause, re- 
specting which there seems to have been no question; and 
from that comparison adjudged and found that the signature 

yas his. Had the court a right to do this? The court of 
claims like a court of equity or admiralty, or an ecclesiastical 
court, determines the facts as well as the law. And the ques- 
tion is, whether they may determine the genuineness of a sig- 
nature by comparing it with other handwriting of the party. 
By the general rule of the common law this can not be done, 
either by the court or ajury. And that is the general rule of 
this country, although the courts of a few states have allow- 
ed it, and the legislatures of others as well as ef England 
have authorized it. In the ecclesiastical courts, which de- 
rived their forms of proceeding from the civil law, a dif- 
ferent rule prevails. The question is, by what law is the 
court of claims to be governed in this respect ? May it adopt 
its own rules of evidence, or is it to be governed by some 
system of law? In our opinion it must be governed by law; 
and we know of no system of law by which it should be gov- 
erned other than the common law. That is the system from 
which our judicial ideas and legal definitions are derived. 
The language of the constitution and of many acts of Con- 
gress could not be understood without reference to the com- 
mon law. The great majority of contracts and transactions 
which come before the court of claims for adjudication, are 
permeated and are to be adjudged by the principles of the 
common law. Cases involving the principles of the civil law 
are the exceptions. We think that where Congress has not 
provided, and no special reason demands, a different rule, 
the rules of evidence as found in the common law ought 
to govern the action of the court of claims. If a more lib- 
eral rule is desirable, it is for Congress to declare it by a 
proper enactment. 

But the general rule of the common law disallowing a com- 
parison of handwriting as proof of signature, has excep- 











tions equally as well settled as the rule itself. One of these 
exceptions is, that if a paper admitted to be in the handwrit- 
ing of the party, or to have been subscribed by him, is in ev- 
idene for some other purpose in the cause, the signature, or 
paper in question may be compared with it by the jury. I 
is not distinctly stated in this case that the writing used as a 
basis of comparison was admitted to be in the claimant’s 
hand ; but it was conceded by counsel that it was, in fact, the 
power of attorney given by him to his attorney in fact by 
virtue of which he appeared and presented the claim to the 
court. This certainly amounted to a declaration on his part 
that it was in his hand ; and to pretend the contrary would 
operate as a fraud on the court. We thinks it brings the case 
within the rule ; and that the court of claims had the right 
to make the comparison it did. 
The decree is affirmed. 





Game Laws—Evidence to Support Convictions Under 
—Inter-State Commerce. 


STATE OF MISSOURI v. RANDOLPH. 
Saint Louis Court of Appeals, February, 1876. 


Hon. Tuomas T. Gantt, Chief Justice. 
« EpwaArp A. LEwIs, 
udges. 
“  Rospert A. BAKEWELL, Judge 


1. Laws for the Preservation of Game—What Evidence will Sup- 
port Conviction Under.—Under the Missouri act of 1874 for the preservation 
of game, which makes it unlawful for any person to purchase or have in pos- 
session certainkinds of game at certain seasons of the year, proof that the de- 
iendant, a restaurant keeper, caused game to be served to his customers, on a 
certain day within the prohibited period, will suppor a conviction, notwith- 
standing the fact that there -was proof tending to show that the prairie chickens 
in question had been shipped from the state of Kansas. 


2. Validity of Such Laws as to Game Imported from Other States 
—A state law which prohibits the selling or keeping in one’s possession of cer- 
tam game within a certain period of the year, is valid, even when applied to 

me imported from another state, and in this application it is not such a regu- 

ation of commerce as belongs exclusively to Congress. 


Opinion of the court by Bakewell, J. 


Defendant was convicted on 23d of July, 1874, in the St. 
Louis Court of Criminal Correction, of a violation of Section 
3 of the act of the General Assembly, entitled “ An Act for 
the Preservation of Game,” approved 7th February, 1874, by 
having in his possession three prairie chickens in July, 1874. 
The language of the act is as follows :— 

§ 1. “It shall be unlawful in any place in this state to catch, 
kill, injure, or pursue with such intent, any pinnated grouse, 
commonly called prairie chicken, between the 1st day of Feb- 
ruary and the 15th day of August. 

§ 2. It shall be unlawful for any person to purchase, have 
in possession, or expose for sale any of the birds or game 
mentioned in the preceding section, 1 of this act, during the 
season when the catching or injuring the same is prohibited.” 

The conviction was upon the first count of the complaint, of 
having in his possession three pinnated grouse, on or about 8th 
of July, and defendant was fined nine dollars, being three dol- 
lars for each bird. ‘The evidence is that three prairie chickens 
were cooked and dressed by the servant of defendant at a 
restaurant in St. Louis. for which defendant acted as pro- 
prietor, by the direction of defendant, during the month 
of July, 1874; that on July 7th, 1874, there were sold and 
delivered to defendant in the city of St. Louis, six prairie 
chickens imported from the state of Kansas ; and that on the 
8th July, 1874, two prairie chickens were served to customers 
in the same restaurant. 

We think there was evidence enough to support a convic- 
tion. It was urged by the defendant that, inasmuch as it 
appears that these prairie chickens were imported from Kan- 
sas, there can be no conviction. But the act in question makes 
it a penal offence to have prairie chickens in one’s possession 
from Ist February to 15th August, in Missouri, no matter 
where they were caught. It is insisted that if this be the 
meaning of the act, it is in violation of the constitution of the 
United States, Congress alone having power to regulate com- 
merce among the several states. We see nothing unconstitu- 
tional in the act. The game laws would be nugatory if, during 
the prohibitory season, game could be imported from the 
neighboring states. It would be impossible to show in most 
instances where the game was caught. The state of Missouri 
has as much right to preserve its game as it has to preserve 
the health of its citizens, and may prohibit the exhibiting 
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for sale within the state of provisions out of season without 
any violation of the constitution of the United States. So 
far as we know this right has never been disputed, and its 
exercise by the absolute prohibition of the having in posses- 
sion or sale of game within the state limits, during certain 
periods of the year, is no more an illegal attempt to regulate 
commerce between the states than would be a city ordinance 
against selling oysters in July. 

The judgment of the court below will be affirmed. The 
other judges concur. 





Action on Guardian’s Bond—In whose Name Brought. 
CROWELL ET AL. v. WARD. 
Supreme Court of Kansas, January 20, 1876. 


y the Court, Valentine, J.—A person after arriving at full age, may 
maintain an action in his or her own nameé, against his or her former guardian 
and the sureties on the guardian’s bond, for a breach of the conditions of the 
bond, although the bond was executed in the name of the state of Kansas as ob- 
ligee. All the justices concurring. 


This action was decided on January 20th, 1876, and will be 
reported in 16 Kansas Reports. B. ¥’. Simpson, for plaintiffs 
in error; W. R. Wagstaff, for defendants in error. 


VALENTINE, J., delivered the opinion of the court. 


This was an action brought by Ida Ward against W. T. 
Shirely, William Crowell and A. G. McKensie for the breach 
of the condition of a guardian’s bond. Shirely was the 

ardian, Crowell and McKensie were the sureties on the 

ond, and Ida Ward was the minor under guardianship. She 
is now and was at the commencement of this suit of full age. 
The bond was executed in the name of the state of Kansas as 
obligee. It is now admitted by the parties that the only ques- 
tion involved in the case is whether Ida Ward can maintain 
in this action in her own name, or whether she must prose- 
cute the same in the name of the state. At common law ali 
actions on penal bonds had to be prosecuted in the name of 
the obligee. This was not always so in equity, and it is not 
generally so under our statutes. In this state the rule is that 
actions must be prosecuted in the name of the real party in 
interest. Code, sec. 26. Every assignee of a chose in action 
must now sue in his own name.' In this state we hear noth- 
ing of John Doe and Richard Roe, for in our action of ejec- 
ment the real party in interest must sue in his own name. 
Code, secs. 595, 26,11. In an action of mandamus or quo 
warranto, an individual person can no longer sue in the name 
of the state; but he must prosecute his action in his own 
name. State v. Jefferson Co., 11 Kan. 66; Civil Code, sec. 
654; Laws of 1871, page 277. sec. 2; Bartlett v. The State, 13 
Kan. 102. Even a married woman may now sue separately 
and in her own name. Gen. Stat. 563, sec. 3; Id. page 636, 
sec. 29. Indeed she must do so, if she is the only party in in- 
terest. And for breaches of officers’ bonds, executors’ bonds, 
and administrators’ bonds, any person injured may sue in his 
or her own name, although such bonds are executed in the 
name of the state as obligee. Gen. Stat. 468, sec. 183; Id. 
page 765, sec. 686. We would therefore expect to find by an 
examination of the laws that any person injured by a breach 
of a guardian’s bond, would have a right to sue therefor in his 
or her own name. Such a mode of procedure would certainly 
seem to come within the spirit of the laws of Kansas. The 
statutes do not define who shall be the obligee of a guardian’s 
bond. They provide that “ guardians appointed to take charge 
of the property of the minor must give bond, with surety, to 
be approved by the court, in a penalty double the value 
of the personal estate and of the rents and profits 
of the real estate of the minor, conditioned for the faithful 
discharge of their duties as such guardian, according to law.” 
Comp. Laws, 577, sec. 6; Gen. Stat. 513, sec. 7. The bond in 
this case was executed in the name of the state as obligee. 
Sucha bond, we think, is valid. But it might also be valid 
if it were executed in the name of the court, or the minor, or 
some one else, as obligee. The statute also provides with ref- 
erence to guardians, that “a failure to comply with any order 
of the court in relation to the guardianship, shall be deemed 
a breach of the condition of tlie guardian’s bond, which may 
accordingly be put in suit by any one aggrieved there- 
by, for which purpose the court may appoint another 
guardian of the minor, if necessary.” Comp. Laws, 578, 
sée. 18; Gen. Stat. 515, sec. 19. If the minor has be- 


: In this state every chose in action founded upon contract is assign- 
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come of full age, as in this case, he or she may prosecute 
the action. But if the minor is still a minor, then “ the court 
may appoint another guardian of the minor” to prosecute the 
action for him or her. The words “which may accordingly 
be put in suit by any one aggrieved thereby,” contained in 
the foregoing statute, must mean, in the light of all the other 
statutes, that the breach of the condition of the bond may ‘‘be 
putin suit by” and in the name of “any one aggrieved,” by 
reason of such breach. If they do not mean this, and if such 
aggrieved person must sue in the name of the state, then we 
should have a strange and anomalous exception to our general 
mode of procedure. And it would be an exception to our 
general mode of procedure, not only without any good reason 
therefor, but against reason. The petition in this case alleges 
that the guardian failed to comply with an order of the pro- 
bate court previously made, requiring the guardian to pay 
over to the plaintiff the sum of $4,231.29, an amount pre- 
viously found to be due to the plaintiff on final settlement. 
But suppose the plaintiff has no right to sue in her own name 
in this action. Then how can she obtain her rights? There 
is no provision anywhere to be found in the statutes giving 
her, or any one else, any right to use the name of the state in 
suing on a guardian’s bond. Indeed, no private action of any 
kind can be prosecuted in the name of the state. Actions 
prosecuted in the district court in the name of the state are 
prosecuted by the county attorney ; and they should be public 
actions. Gen. Stat. 284, sec. 136. Actions prosecuted in the 
supreme court, in the name of the state, are prosecuted by the 
attorney general. Gen. Stat. 986, sec. 64. And they also 
should be public ations. Public actions and private actions 
are intended to be kept separate in this state. Public actions 
may be prosecuted in the name of the state, county or other 

ublic corporation. But private actions must be prosecuted 
in the name of the person beneficially interested therein. We 
except the actions given by chapter 79 of the laws of 1871. 
Those actions are quasi public, guasi private, and come 
under norule. The progressive spirit of the present age is to 
separate public rights from private rights, public actions 
from private actions, and to give to every person of full age 
and sound mind a right to sue and be sued in his or her own 
name, and to make each person responsible for his or her 
own acts. It would be a retrograde movement towards the 
dark ages to require that a private person for a private right 
or wrong, in which the state has no interest, should prosecute 
his or her action to enforce such right or redress such wrong 
in the name of the state. The judgment of the court below is 
affirmed. 

All the justices concurring. 





Marine Insurance—Re-Insurance—Description of In- 
terest. 


MACKENZIE v. WHITWORTH.* 
English Court of Appeals, December 10, 1875. 


It is unnecessary on effecting a policy of marie insurance ‘‘ on goods ’’ to 
state that the transaction is in fact a re-insurance. 


Appeal by the defendant against the decision of the Court 
of Exchequer, discharging a rule nisi to set aside the verdict 
entered for the plaintiff, and to enter a verdict for the defend- 
ant. The case in the court below is reported in 23 W. R. 323, 
L. R. 10 Ex. 142. 

The action was brought on an ordinary policy of marine in- 
surance ‘on goods.” It was proved at the trial before Pol- 
lock, B., at the Liverpool Summer Assizes, 1874, that the insur- 
ance was a re-insurance, that it was usual in such a case to 
disclose the fact of the transaction being a re-insurance, and 
that the plaintiff had not done so. The jury found that the 
plaintiff had concealed nothing material, and the learned 
judge entered a verdict for the plaintiff, reserving leave to the 
defendant to move to enter it for him. A rule nisi was after- 
wards obtained, on the ground that the plaintiff being only 
interested as an insurer could not recover on the policy, but 
was discharged by the court. (Bramwell, Pollock, and Amph- 
lett, BB). 

The questions for the court of appeal were, whether the 
interest of the plaintiff was sufficiently disclosed on the pol- 
icy sued on, the risk being a re-insurance ; whether such risk 
was covered by the policy; and whether the decision of the 
Court of Exchequer was wrong. 


*From the report in 24 Weekly Reporter, 287. 
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Herschell, Q.C., and Baylis, Q.C., for the defendant (the 
appellant). 

Benjamin, Q.C., and A. 7. Lawrence, for the plaintiff. 

Herschell, Q.C., in reply. 

The arguments and the cases cited were the same as in the 
court below. Cur. adv. vult. 

Dec. 10.—The judgment of the court! was delivered by 

BLACKBURN, J.—This is an appeal against a judgment of 
the Court of Exchequer, discharging a rule obtained to enter 
a verdict for the defendant. 

The action is on a policy of marine insurance, which is set 
out in full in the declaration. It is the ordinary form of a 
Lombard street policy, and the blank in the printed form 
where it is usual to insert the description of the subject-mat- 
ter of the insurance is thus filled up: ‘‘ £5,000 on cotton.” The 
plaintiff made the policy as agent for, and to protect the in- 
terest of, American underwriters who had insured cotton for 
Tatman & Co., of New Orleans, to the amount of £80,000, and 
was in fact a re-insurance to the amount of £5,000. 

At the trial a question was raised as to whether there was 
an undue concealment. On that issue the verdict passed for 
the plaintiff, without any point being reserved, and conse- 
quently the court of appeal has nothing to do with that issue. 
The only question before this court is that stated in the rule 
which has been discharged, namely, whether the verdict 
should be entered for the defendent “on the ground that the 
plaintiff” (or rather the parties for whom the plaintiff made 
the insurance, and on whose behalf he sues), “‘ being only in- 
terested as au insurer, was not entitled to recover on the pol- 
icy sued on.” 

It is stated in the case that the defendant gave in evidence, 
by the testimony of witnesses whose evidence was not con- 
tradicted, that in all cases of re-insurance policies the invari- 
able practice has been to disclose the fact of the insurance 
being a re-insurance. Mr. Herschell argued on this as if it 
was a statement that it was the usage and custom of trade 
always to describe the interest in the policy as being a re-in- 
surance, but we think the statement in the case does not bear 
that meaning. 

Re-insurance was in this country prohibited by statute 19 
Geo. 2, c. 37, s. 4, unless the assurer should be insolvent, become 
a bankrupt, or die, in either of which cases the assurer, his 
executors, administrators, or assigns, might make re-assurance 
to the amount before by him assured, provided it was ex- 
pressed in the policy to be a re-assurance, and this prohibition 
continued in force till as late as 1864, so that there has not 
been sufficient time for a custom to spring upin this country ; 
that there is no such custom in America, where re-insur- 
ance was always lawful: See Phillips on Insurance, 3rd ed. 
cap. 5, s. 498, p. 270. Moreover, the evidence seems to have 
been directed to the issue found by the jury for the plaintiff, 
and has reference, not to the description in the policy, but the 
practice of making a disclosure to the assurer. . 

The question, therefore, seems to us to be confined to this— 
whether, applying the ordinary principles of interpretation 
of written documents and the established rules of insurance 
law to this kind of insurance, the description in this policy is 
sufficient to cover it. The court below decided that it was. 
And weare of opinion that their decision was right and must 
be affirmed. 

A description of the subject-matter of the insurance is re- 
quired, both from the nature of the contract, and from the 
universal practice of insurers. It is generally described very 
concisely as being so much “on ship,” ‘on goods,” ‘on 
freight,” “on profits on goods,” “on advances on coolies,” 
“on emigrant money,” and many other examples might be 
given. Andif no property which answers the description in 
the policy be at risk; the policy will not attach though the as- 
sured may have other property at risk of equal or greater 
value, the reason being that the assurers have not entered into 
a contract to indemnify the assured for any loss on that other 
property. 

Thus a policy on “ piece goods” will not make the insurer 
liable for a loss on “ hats.”’ Hunter v. Prinsep, Marshall on 
Insurance, 4th ed. p. 255. In Phillips on Insurance, 3rd ed. 
vol. 1, chap. 5, sec. 415, p. 231, it is said: “It is necessary 
that the thing insured, and in some cases also the kind of in- 
terest intended to be protected, should be sufficiently set forth 
in the policy, or that the policy should at least prescribe the 
way of ascertaining to what the contract is to be applied,” 
and this seems a fair statement of what is required, and is in 


1Lord Cairns, C., and Blackburn and Brett, JJ. 





strict accordance with what is said by Lord Tenterden in 
Crowley v. Cohen, 3 B. & Ad. 478, that, “‘ although the sub- 
ject-matter of the insurance must be properly described, the 
nature of the interest may in general be left at large.” 

In some cases the nature of the interest in the thing insured 
is such as to vary the nature of the risk, and then it should be 
stated. In McSwiney v. Royal Exchange, 14 Q. B. 634, the 
policy was “on profit on rice; the Court of Queen’s Bench 
held the plaintiffs entitled to recover, but that judgment was 
reversed. The Court of Exchequer Chamber, in delivering 
judgment say: “ The first question discussed was whether the 
plaintiff had an insurable interest in profits on the rice. Un- 
der the circumstances stated in the special verdict we feel no 
doubt that he had; he had entered into a binding contract 
with Drouhet & Co., by virtue of which he would have had a 
right to 6,000 bags of rice delivered to him in England on the 
safe termination of the voyage of The Edward Bilton to Eng- 
land with the whole of that quantity of rice on board before 
the end of May; and he had made another contract to sell the 
rice in these events, by which contract he had secured a profitof 
1s. 6d. percwt. We have no doubt that the plaintiff might have 
recovered, in the events which have happened, a total loss, 
if he had been insured by a policy properly adapted to the case, 
and so drawn as to cover his special interest from the time that 
the rice was appropriated by the vendors and ready to be 
shipped at Madras, and also to assure him against losses of the 
expected profits, not mearly by loss of all the rice by the perils 
of the seas, but by the loss of any part of it, or the loss of 
the ship, or delay of the voyage beyond the month of May; 
in any of which contingencies this special interest in profits 
would have been entirely defeated. If such an assurance had 
been made on this peculiar interest against all these events, 
it is obvious that the underwriters would have required a 
much larger premium for insuring so complicated a risk than 
for an ordinary insurance by an owner on goods or profit 
on goods, which would be liable to loss only by perils of the 
seas or other accidents happening to the goods themselves.” 

In all cases where the peculiar nature of the interest alters 
the risk it may be properly said that such interest is the sub- 
ject-matter of the insurance, and, at all events, there is great 
force inthe argument that the nature of that interest should be 
stated. But inthe case now before us the nature of the interest 
of the parties assured in the cotton does not in the slightest de- 
gree vary the nature of the risk. Had the policy in this case 
been made by the plaintiff in the very same terms, but on be- 
half, and to cover the interest, of Tatman & Co., the owners of 
the cotton, the underwriters would have had to pay to the 
plaintiff the sum which would indemnify Tatman & Co. for 
any damage to the cotton from the perils insured against, 
and the plaintiff would have received that sum for the benefit 
of Tatman & Co. As the facts are, the persons on whose be- 
half the insurance is made have bound themselves to pay this 
sum to Tatman & Co., and the defendants are required to pay 
the same amount, and under precisely the same circumstances, 
to the plaintiff, but for the benefit, not of Tatman & Co., but 
of the parties on behalf of whom the plaintiff made the as- 
surance. The subject-matter of insurance, viz., the cotton, is 
fully described, and there is no apparent reason which would 
make it just to require the nature of the interest to be de- 
scribed. Still, if there were aseries of decisions determining 
that in such a case, or in cases anolagous to it, a description 
was required beyond what would seem to us reasonable, we 
should be unwilling to disturb the established pratice. But 
we do not find any such decisions. 

In Glover v. Black, 3 Burr. 1394, the plaintiff had lent asum 
of money on a bottomry bond, which is set out in the case 
at p. 1395. By the condition, if the ship arrived in the Thames, 
he was to be paid his loan with maritime interest, or if the 
ship should be utterly lost on the voyage he was to be paid a 
just and proportionate average on all goods belonging to the 
obligor shipped at any time on the vessel and not unavoidably 
lost. The plaintiff meant to insure his inferest in the bond, 
and told the underwriters so, but by a blunder drew up the 
policy in the ordinary form of a policy on goods and mer- 
chandise. The underwriters were unconscientious enough to 
contest the policy, and Lord Mansfield very reluctantly de- 
cided in their favor. But it seems enough to state the 
nature of the plaintiff’s interest to show that the real risk 
intended to be, but not, described, was a very different one 
from that on goods, which is all that that case decided. 

Lucena vy. Craufurd, 2 Bos. & P. N. R. 269, has always been 
treated as deciding that, though profits may be insured, they 
must be described as such, and we took time in this case prin- 
cipally with a view to see what were the reasons for this de- 
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cision, and whether they were applicable to such a case as the 

resent. We can not find the reasons stated in the report of 

ucena v. Craufurd, but in the first case of Routh v. Thomp- 
son, 11 East, 428, in which similar points arose soon after. 
Lord Ellenborough states them thus at p. 433: “Indpendently, 
however, of the difficulty of fixing the value, and supposing 
such a chance insurable, must it not be insured specifically as 
such chance? Must not the interest be so described in the 
policy? Can a man who has no right, legal or equitable, 
either in ship or freight, effect an insurance on either, merely 
because he has a chance that some collateral benefit may arise 
to him if the ship and cargo should arrive in safety? The 
declaration must aver an interest in the subject insured, and 
that interest must be proved; and how can it be said that 
these captors have any interest either in the ship or freight 
when the ship is altogether the King’s; the freight is alto- 
gether the King’s; and the captors have no interest in either, 
nor other concern in respect to the same, beyond a mere chance 
that the King may be induced to give them something out of 
the produce of such ship and freight ?” 

This reasoning, whether binding as an authority or not, is 
clear and intelligible, but it seems to us to have no application 
to such a case as the present. The assured here had a direct 
interest in the safe arrival of the cotton; not in any way a 
collateral interest in something else after the cotton arrived. 
It was nay not a property in the cotton, created and evi- 
denced by a binding legal contract between them and the own- 
ers of the cotton; and if the mode in which they acquired that 
interest had been stated in the policy it would have inno way 
altered the effect of the defendants’ contract, which would 
still have remained a contract to indemnify against all damage 
sustained by the cotton in consequence of any of the perils 
insured against. 

We think, therefore, that the judgment below should be 
affirmed. 

Judgment affirmed. 

Solicitors for the plaintiff, Norris, Allens & Carter, for 
Simpson & North, Liverpool. 

Solicitors for the defendants, Gregory & Co., 


for Hull, 
Stone & Fletcher, Liverpool. 





Bailments—Horse Gored by Bull—Liability of Agister 
without Scienter — Distinction between Action 
Founded on Tort and Action Founded on Contract. 


SMITH v. COOKE.* 


High Court of Justice Westminister Hall, Queen’s Bench Di- 
vision, December 14, 1875. 


Contract’of tment—Negligence of Agister in Exposing Animals 
Placed in his to Danger m other Animals—Scienter.— An 
squeter is bound to exercise due and reasonable care to guard property placed in 
his care against injury, and where the defendant placed plaintiil’s horses in a 
field where a bull was accustomed to visit heifers, and such bull afterwards 
gored plaintiff’s horses, it was held that it was not necessary, in such a case, to 
show t defendant knew thedangerous characier of the bull, and that he was 
able for the injury, although the rule would be otherwise in an action of tort. 


Action to recover damages for the loss of a horse. The 
plaintiff placed several horses in defendant’s care under a 
contract of agistment. The horses were placed in a field with 
a lot of heifers. There was a bull in the adjoining field, and 
the fence and ditch around the field where the horses and 
heifers were kept were not sufficient to keep a bull out, and 
it was known to the defendant that the bull was in the habit 
of coming across to the heifers. Evidence was also given that 
the bull was a dangerous one, and that it was not safe to leave 
a horse among heifers with a bull near. One of plaintiff’s 
horses was killed by the bull. Blackburn, J., left the jury to 
say whether the defendant had exercised reasonable care 
under the circumstances, and the jury found for the plaintiff, 
leave being reserved to the defendant to enter a verdict for 
him. A rule nisi was obtained to enter a verdict for the 
defendant on the ground that there was no evidence of a 
scienter, or for a new trial on the ground that the verdict 
was against the weight of the evidence. 

Bray, Murphy, Q. C., with him, for the plaintiff, showed 
cause. The rule was moved on two grounds: first, that there 
was no evidence of scienter; second, that the verdict was 

inst the weight of evidence. As to the first point, it is 
mitted that there was no evidence of scienter. ‘The ques- 


* From the Report in 24 Weekly Reporter. 








tion what is reasonable and proper in such a case is for the 
jury, and here the evidence was ample. [Blackburn, J.— 
A large number of cases show that you are not entitled to say 
that a bull thrusts, a dog bites, a horse kicks, unless you give 
aflimative evidence of it. If the action had been against the 
owner of the bull for not keeping the bull in, the scienter 
would have been essential. Is it here?] In those cases there 
is atort; a man is held bound to fulfill a duty for which there 
is no consideration except a corresponding duty upon his 
neighbor’s part. Here it is a case of contract. The rule as to 
scienter is founded on two reasons: first, the necessity for 
the sake of society at large that bulls, &c., should be kept; 
second, because animals of that kind are not in the habit of 
attacking others. Thus it is held that you are liable if the 
bull trespasses, though not if he attacks a man; because it is 
natural for a bull to trespass. [Blackburn, J.—But then 
you might have expected the law to saw in another set of 
cases that it was not natural.] As to the reason from neces- 
sity, compare the case of water stored in reservoirs; the 
storer is absolutely liable, because it is not necessary to store 
the water; so it is otherwise in India, see Madras Railway 
Company v. Zemindar of Carvatenagarum, 22 W. R. 865, L. 
R. 1 Ind. App. 364. Lee v. Riley, 13 W. R. 751, 18 C. B. N.S. 
722, is in point; there, if it were a fixed rule of law that one 
horse would not kick another, the damage should have been 
held too remote. [Quain, J.—In May v. Burdett, 9 Q. B. 101, 
it is laid down that you need. not allege negligence where 
the animal is a naturally vicious one. Blackburn, J.—But 
where you are negligent, from your negligence you are re- 
sponsible as much as if it were vicious.] In Ellis v. Loftus 
Iron Company, 23 W. R. 246, L. R. 10 C. P. 9, there was 
evidence of negligence ; but there is stronger evidence here. 
In an American case, Dolph v. Ferris, 7 Watts and Sergeant, 
367, in the Supreme Court of Pennsylvania, the question of 
remoteness was discussed, and Mr. Justice Kennedy says (at 
p. —- “Injuries committed by bulls on horses occur so fre- 
quently, that it is difficult to avoid coming to the conclusion 
that every owner of a bull ought to be held answerable in 
an action of trespass for his bull in killing or injuring, when 
running at large either by his negligence or permission, the 
horse of another, though it be the first offense of the kind 
that the animal has ever been known to commit.” [Black- 
burn, J.—That certainly bears on the point of the verdict 
being against the weight of evidence.] In Barnes v. Chapin, 
4 Allen (Massachusetts), 444, the head-note is as follows :—‘‘If 
a sucking colt, while following its dam, which is led by her 
owner in a highway, is kicked and killed by a horse which 
has been turned loose in the highway without a keeper, the 
owner of the colt, if found by the jury to have been in the 
exercise of reasonable care, may recover damages of the 
owner of the horse, although the horse was not vicious.” 
By 28 & 29 Vict. c. 60, the owner of a dog is made liable for 
injury done to any cattle or sheep by the dog. As to the 
second ground on which the rule was obtained, that it was 
against the weight of evidence. [Blackburn, J., stopped him, 
saying he was satisfied upon that point.] 

we Powell, Q. C., and G. Shaw supported the rule, and 
prooceeded to cite Buxendin v. Sharp, 2 Salk. 662; Cox v. 
Burbidge, 11 W. R. 435, 13 C. B. N.S. 430; but the court said 
they need not argue the point settled by those cases. There 
is no case where a third person has been held liable for the 
act of the animal; it has always been an owner. [Black- 
burn, J.—Not if the agister turns in the animal he has re- 
ceived to agist with lions and tigers, he is then guilty of 
want of reasonable care.] The cases cited on the other side 
are distinguishable as being actions of trespass. [Quain, J. 
—Is not this action founded on a tort of the defendant in 
his negligence in putting the horse in with the bull ?] But is 
it negligence? [Quain, J.—That is for the jury.] It all comes 
back to the scienter; the law says a man is not liable for the 
conduct of animals mansuete nature unless he has knowledge 
of it. We rely on Jackson v. Smithson, 15 M. & W. 563, cited 
in the judgment in Cox v. Burbidge. Negligence is a relative 
term, and depends upon circumstances; and there is none 
shown here. The plaintiff might have sued the owner of the 
bull. [Blackburn, J.—If so, so can the defendant. I think 
the plaintiff would have had a very doubtful case against the 
owner.] Corbett v. Packington, 6 B. & C. 268, shows that 
this case is founded on an assumpsit, and that the plaintiff 
has sued in the wrong form. [Quain, J.—This is a bailment; 
you may sue in tort or on contract.] : 

BLACKBURN, J.—I think in this case we must discharge 
the rule on both grounds. The action is against an agister, 
and the charge is that, having taken in the horse on the terms 
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that he should exercise reasonable and proper care in its 
agistment, the defendant neglected to take that care, and con- 
sequently the horse was killed. It was proved that he, having 
charge of the horse, took it and turned it into a twelve-acre 
field where there were bulling heifers, with a bull for their 
neighbor, and that he well knew that neighbor’s habit of 
wading the ditches in order to visit the heifers. That the 
bull did gore the horse is quite certain. The first question 
is, was it negligence to put the horse into a field where it was 
known a bull was in the habit of going to visit heifers ? 
There was evidence that it is dangerous to do so; and that, 
whether mischief ensued or not, it is negligent to do so. 
There was evidence from the marshes the other way. One 
man said he had thirty bulls in the same field with horses 
and heifers. I thought that proved too much, and that the 
witness injured the case of the defendant. The jury found 
it was negligent; and I do not quarrel with the verdict. The 
point of law has been settled from early times, more on 
authority than on reason, that in the case of domestic ani- 
mals, dogs, &c., which are not mischievous by nature, you 
are entitled to suppose they will not do mischief, until you 
have express notice that they will. If aman has a dangerous 
animal, he must keep it at his peril; that is not unreasonable. 
But it is also settled that cows, bulls, dogs, &c., are not dan- 

erous at all, and that the obligation to keep such animals in 

oes not arise unless you have express notice of their mis- 
chievousness, ¢..e. unless the scienter is proved. The doctrine 
is referred to as early as Henry VIII., and Dyer [vo!. 1, 25b, 
pl. 162, ed. 1794] refers to Exodus. The rule is probably 
founded on the circumstances of the times before inclosures ; at 
any rate it exists. The mere allegation that bulls will some- 
times toss is not enough. Now, were we bound to say this is not 
negligence because as a matter of law bulls are quiet, and the 
defendant might presume the bull was quiet, and therefore 
turn the horse out with it? It seems to me anon sequitur. 
Viewing the law as to keeping in bulls and horses, &c., as de- 
pending more on authority than on principle, I am not inclined 
to import it into cases of contract to keep safe. The cases do 
not throw much light on the question. Lee v. Riley is near- 
est; but it was clearly shown there that the defendant had 
been guilty of negligence in not keeping up the fence. - That 
seems to go far to say it would be a natural event if two 
horses were kept together; and a fortiori if a bull anda 
horse were kept together. The rule must be discharged on 
both points. 

Quan, J—I am of the same opinion. The action is 
founded on a bailment to the defendant to agist; and the 
only question is whether he did take reasonable and proper 
care. Mr. Powell said he could be guilty of no negligence 
unless he knew the animal was mischievous. But it was a 
bare question of fact whether the defendant was guilty of 
negligence or not. May v. Burdett was followed by Jackson 
v. Smithson. There is no authority for importing the doc- 
trine of those cases into cases of contract. I think there was 
ample evidence in this case. 

FIELD, J.—I am of the same opinion. I was led away by 
Mr. Powell when moving the rule on the weight of evidence. 
Having heard the evidence read, now I am perfectly satisfied. 
The only question remaining is whether, because the defend- 
ant did not know the bull was in the habit of goring horses, 
he is therefore entitled to the verdict. I think not. It is an 
action founded on a bailment, a delivery of a horse to the 
defendant on the terms by the contract that he will take due 
and reasonable care of it. The facts are that he took the 
horse and left him in a field night and day, knowing that 
there was within range a bull, and that heifers were in the 
field ; and knowing that the bull was in the habit of coming 
to the heifers. The jury have found that he ought to know 
that bulls have the habit and propensity of attacking a horse 
or any other animal that comes between them and the object 
of their search. 

RULE DISCHARGED. 





Confiscation — Pardon -- Power of Court to Compel 
Restitution to its Registry of Moneys Illegally Re- 
ceived by its former Officers. 


OSBORN ET AL. v. THE UNITED STATES. 
Supreme Court of the United States, October Term, 18765. 


1. Confiscation—Pardon.—A pardon by the President restores to its recip- 
ient all rights of property lost by the offence pardoned, unless the property has 
— ee become vested in other persons, subject to exceptions pre- 

bed by the pardon itseif. 














. A Condition Annexed toa Poséon, that the recipient 


2. . 
shall not by virtue of it claim any property, or the proceeds of any property; 
sold by the order, judgment, or decree of a court under confiscation laws of the 
United States, does not preclude him from applying to the court for the pro- 
ceeds of money-bords secured by mortgage confiscated, the proceeds being 
collected by the officers of the court, in part by voluntary payment by the ob- 
ligors, and in part by sale of the land mortgaged. The condition is only in- 
tended to protect purchasers at judicial sale, decreed under the confiscation 
—— from any claim of the original owner, for the property sold or the pur- 
chase money. 


3. The Proceeds of Property Confiscated Paid into Court, are under 

the control of the court until an order for their distribution is made, or they are 

raid _ the hands of the informer entitled to them, or into the treasury of the 
Jnited Siates. 


4. Power of Court to Compel Restoration of Moneys Illegally 
Withdrawn.— Where moneys belonging to the registry of the court are with- 
drawn from it without authority of law, the court can by summary proceedings 
compel their restitution; and any one entitled to the moneys may apply to the 
court by petition for a delivery of them to him. 


In error to the Circuit Court of the United States for the 
District of Kansas. 

Mr. Justice F1eLp delivered the opinion of the court. 

The material questions presented in this case for our de- 
termination relate ; first, to the effect of the President’s par- 
don upon the rights of the petitioner to the proceeds of his 
property confiscated by the decree of the district court; 
and, second, to the power of the court to compel restitution 
to its registry of moneys illegally received by its former offi- 
cers. 

In May, 1863, the district court of Kansas decreed the con- 
demnation and forfeiture to the United States, of the several 
bonds and mortgages described in the information filed by 
the government. In June following it ordered that the sev- 
eral debtors on these bonds should, within five months there- 
after, pay into court the money due by them respectively, and 
that in default of such payment, the clerk should issue to the 
marshal orders for the sale of the mortgaged property, upon 
which he should proceed as on execution under the laws of 
Kansas. Some of the debtors paid the amounts due by them 
into court; but the majority of them failed in this respect, 
and orders for the sale of the property mortgaged were is- 
sued to the marshal. To him the greater number paid with- 
out sale, but in some instances sales were made. Over twenty 
thousand dollars in this way came into the possession of offi- 
cers of the court. 

There were at the time numerous other confiscation cases 
pending in the court, and the moneys received from them 
were indiscriminately mixed with the moneys received in the 
cases against the property of the petitioner. None of the 
moneys received in any of the cases was paid into the treas- 
ury of the United States, and no order was made by the court 
for any such payment. Some of them were deposited in a 
banking house at Leavenworth, designated as-a place of de- 
posit of moneys paid into court, and afterwards drawn out. 
Some were obtained by officers of the court, and to an extent 
greatly in excess of their legal charges ; and some of them 
were paid to the judge. The moneys from the different con- 
fiscation cases being indiscriminately mixed, would seem to 
have been taken by the officers of the court whenever funds 
were needed by them, without regard to the sources from 
which they were derived, or the propriety of their applica- 
tion to the purposes for which they were used. 

In April, 1866, the petitioner applied to the court for leave 
to file a petition for the restoration to him of the proceeds of 
his property, after deducting the costs of the legal proceed- 
ings, alleging that he had been pardoned by the President of 
the United States, and setting forth a copy of the pardon. 
The pardon was issued in September, 1865, and was in terms 
a full pardon and amnesty for all offences committed by the 
petitioner, arising from participation, direct or indirect, in 
the rebellion, subject to certain conditions. One of these 
conditions provided that the petitioner should pay all costs 
which may have accrued in proceedings instituted or pending 
against his person or property before the, acceptance of the 
pardon. Another condition was that the petitioner should 
not, by virtue of the pardon, claim any property, or the pro- 
ceeds of any property, which had been sold by the order, 
judgment, or decree of a court under the confiscation laws of 
the United States. 

The district court refused the application, but the circuit 
court, on appeal, reversed its order and allowed the petition 
to be filed. The district court held, it would seem, that the 
conditions attached to the pardon precluded the petitioner 
from seeking to obtain the proceeds of his property. But 
the circuit court was of opinion that the effect of a pardon 
was to restore to its recipient all rights of gy lost by 
uhe offence pardoned, unless the property had, by judicial 
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process, become vested in other persons, subject to such 
exceptions as were prescribed by the pardon itself; that until 
an order of distribution of the proceeds was made in these 
cases, or the proceeds were actually paid into the hands of 
the party eutitled as informer to receive them, or into the 
treasury of the United States, they were within the control 
of the court, and that no vested right to the proceeds had 
accrued so as to prevent the pardon from restoring them to 
the petitioner... This ruling is here assailed by officers of the 
court, who are called upon to make restitution of a portion 
of the proceeds they obtained, not by the United States, who 
are alone interested in the decision. It is not a matter for 
these officers to complain that proceeds of property adjudged 
forfeited to the United States are held subject to the further 
disposition of the court, and possible restitution to the orig- 
inal owner. That is a matter which concerns only the United 
States, and they have not seen fit to object to the decision. 
But independently of this consideration we are clear that the 
decision was correct. The pardon, as is seen, embraces all 
offences arising from participation of the petitioner, direct or 
indirect, in the rebellion. It covers, therefore, the offences 
for which the forfeiture of his property was decreed. The 
confiscation law of 1862, though construed to apply only to 
public enemies, is limited to such of them as were engaged 
in and gave aid and comfort to the rebellion? The pardon 
of that offence necessarily carried with it the release of the 
pensity attached to its commission, so far as such release was 

the power of the government, unless specially restrained 
by exceptions embraced in the instrument itself. It is of the 
very essence of a pardon that it releases the offender from 
the consequences of his offence. If in the proceedings to 
establish his culpability and enforce the penalty, and before 
the grant of the pardon, the rights of others than the govern- 
ment have vested, those rights cannot be impaired by the 
pardon. The government having parted with its power over 
such rights, they necessarily remain as they existed previ- 
ously to the grant of the pardon. The government can only 
release what it holds. But unless rights of others in the 
property condemned have accrued, the penalty of forfeiture 
annexed to the commission of the offence must fall with the 
pardon of the offence itself, provided the full operation of 
the pardon be not restrained by the conditions upon which it 
is granted. The condition annexed to the pardon of the 
passa does not defeat such operation in the present case. 

he property of the petitioner forfeited consisted of numer- 
ous money-bonds, secured by mortgage on lands in Kansas. 
These bonds were not sold under the confiscation laws; they 
were collected by the officers of the court, in part by volun- 
tary payments by the obligors, and in part by sale of the 
lands mortgaged. These lands did not 2 ole, to the peti- 
tioner. A mortgage in Kansas does not pass the title of the 
property mortgaged; it is a mere security for the debt, to 
which the creditor may resort to enforce payment. The 
property mortgaged was not confiscated nor sold under the 
confiscation laws. When a bond of one of the debtors was 
not voluntarily paid, the court proceeded to enforce its pay- 
ment by the ordinary measure resorted to in the case of 
mortgages, that is, a sale of the security. 

The object of the condition in question annexed to the par- 
don was to protect the purchaser of property of the petitioner 
at a judicial sale, decreed under the confiscation laws, from 
any claim by him, either for the property or the purchase- 
money. Numerous sales had been made under decrees in 
confiscation cases, and a similar condition was usually inserted 
in pardons to secure the permease from molestation. Full 
effect is thus given to the condition; and as a pardon is an 
act of grace, limitations upon its operation should. be strictly 
construed. 

But it is contended that as the bonds were forfeited to the 
government by the decree of the district court, there can be 
no restitution except by grant or conveyance of some kind 
from the government, and that the proprietary interests of 
the government can only be disposed of by act of Congress. 
The answer is that the forfeiture results, not from the decree 
of the court, but from the offence which the decree establishes 
and declares. The pardon, in releasing the offence, obliterat- 
ing it in legal contemplation’ removes the ground of the 
forfeiture upon which the decree rests, and the source of title 
is then gone. 

But were this otherwise, the constitutional grant to the 


1 Woolworth’s Rep., 198. 
2Sec. 7, 12-Statutes at Large, p. 590. 
*Carlise v. United States, 16 Wallace, 151. 








president of the power to pardon offences must be held to 
carry with it as an incident, the power to release penalties 
and forfeitures which accrue from the offences. 

The petitioner being restored by the pardon to his rights in 
the proceeds of the property forfeited, after deducting from 
them the costs of the legal proceedings, naturally invoked the 
aid of the court in which the proceedings were had, or to 
which they were transferred, for restitution of the proceeds. 
Proceedings in confiscation cases are required by the statute 
to conform as nearly as may be to proceedings in admiralty 
or revenue cases. And in admiralty it is the constant prac- 
tice for persons having an interest in proceeds in the registry 
of the court, to intervene by petition and summary proceed- 
ings to obtain a delivery of the moneys to which they are 
entitled. The 43d admiralty rule recognizes this right; and 
in cases without number the right has been enforced. The 
power of the court over moneys belonging to its registry 
continues until they are distributed pursuant to final de- 
crees in the cases in which the moneys are paid. If from 
any cause they are previously withdrawn from the registry 
without authority of law, the court can, by summary pro- 
ceedings, compel their restitution. In the present case it is 
no answer to the order for restitution that the appellants 
received the moneys they obtained as officers of the court, 
and that they have long since ceased to be such officers. If 
the moneys were illegally taken, they must be restored, and 
until a decree of distribution is made and enforced, the sum- 
mary power of the court to compel restitution remains intact. 
The power could be applied in no case more fittingly than to 
previous officers of the court. 

The careful and labored reports of the commissioners ap- 
pointed by the court to examine into the proceedings in the 
confiscation cases, ascertain the expenses incurred, and trace 
out as far as possible the moneys received, were properly 
confirmed. There is no objection to their findings which 
merits consideration 

The decree brought before us for review must be affirmed, 
except as to the costs of the proceedings subsequent to the 
presentation of the application of the petitioner. Those costs 
should be apportioned against the parties ordered to make 
restitution, according to the respective amounts they are 
adjudged to restore. The cause will, therefore, be remanded 
with directions to modify the decree in this particular; but 
in all other respects the decree is affimed. 

Special Legislation—Discretion of Board of Super- 
visors. 





THE PEOPLE vy. THE BOARD OF SUPERVISORS OF THE 
COUNTY OF SAN LUIS OBISPO. 


Supreme Court of California, October Term, 1875. 


Hon. WiuiLiAM T. WALLACE, Chief Justice. 
«  =JosePH B. CROCKETT, 
“ Avueustus L. RHODEs, 
“« FE. W. McKinstry, 
“« Appison C. NILEs, 


Judges. 


1. Opinion of the Court by Wallace, C. J.— Discretion of Board of 
Supervisors.—One of the provisions of ‘* An Act to provide road funds for 
the counties of San Luis Obispo and Santa Barbara,’’ approved March 18, 1874, 
(Statutes 1873-4, p. 436), is that the county surveyor ‘‘ must diligently prosecute 
the work on said road to completion, within as short a time as pratticable, after 
the passage of this act.’’ Another provision is, that in order that no delay may 
occur in the prosecution of the work, the county treasurer must immediately, 
upon the passage of the act, transfer one half the general road fund remaining 
in the county treasurer, over to said ‘‘Cuesta Road Fund,’’ and pay the same 
to the surveyor. The act further provides for the issuing of bonds to raise funds 
to replace said road funds. These important steps to be taken by the surveyor 
and treasury, are wholly inconsistent with the exercise of discretion by the 
board as to whether the work shall be done. 

2. Constitutionality of Special Statutes.—The constitutional authority 
of the legislature to enact special statutes hus been so uniformally maintained 
as to be no longer an open question. 


8. Concurring Opinion of Rhodes, J.—Construction of Constitu- 
tional Provision in regard to County Governments.—Section 4, Articie 
XI. of the constitution: ‘* The legislature shall establish a system of county and 
town governments, which shall be as nearly uniform as practicable throughout 
the state,’’ is merely directory, and leaves it for the legislature to determine in 
its discretion when such uniformity is practicable. . 


4. Dissenting Opinion of McKinstry, J._Statement of Facts—Diff- 
erent Construction of the Constitution.—A writ of mandate was allowed 
by the district court commanding defendants to issue bonds, according to the 
provisions of the act to provide road funds for the counties of San Luis Obispo 
and Santa Barbara. The aftirmauce of the judgment depends upon the constitu- 
tionality of the act, and the question whether the act clothes the supervisors 
with discretion in the matter. The constitutional provision as to county gov- 
ernments is mandatory upon the legislature, so far, that after having provided 
by a general law for uniform county government, they have no power to de- 
stroy that uniformity by a special act. 
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5. Construction of Statute.—It does not follow, because that portion of 
the special statute that destroys the uniformity of county governments is void, 
that the entire act is void. In some cases where the word ‘‘ shall ’’ is used, it 
should be construed as equivalent to ‘‘ may.’’ 


6. Discretion of Board of Supervisors.—The provision granted by the 
statute, to the board to ‘* reject any and all bids,’’ includes the power of refusal 
to sellthe bonds — It would bea vain judgment to direct the county to print the 
bonds, if the board can not be compelled to sell them. 


Opinion by WALLACE, C. J. 
A statement of the facts, and the provisions of the special 


statute in question will be found in the dissenting opinion of 


Judge McKinstrey : 

One of the provisions of the act is that the county surveyor 

“must immediately commence and must diligently prosecute 
.the work on said road to completion within as short a time 
as practicable after the passage of this act.’”’ Another pro- 
vision is as follows: ‘And in order that no delay may occur 
in the prosecution of the work on said road, the county 
treasurer of said county must immediately, upon the passage 
of this act, transfer one-half of the general road fund of said 
county remaining in the treasury over to said ‘Cuesta Road 
Fund,’ and pay the same out to said surveyor in the manner 
hereinbefore provided.” The act further provides that those 
moneys are to be replaced in the general road fund by funds 
to be derived from the sale of the bonds in question. These 
important steps to be taken by the surveyor and treasurer 
immediately upon the passage of the act, “in order that no 
delay may occur in the prosecution of the work on said road,” 
are wholly inconsistent with the exercise of discretion by the 
board as to whether the work should be done at all. The 
power expressly conferred upon the board, in the eighth sec- 
tion of the act “‘to reject any or all bids” is not inconsistent 
with this view. It is a power to be used to eflectuate, not to 
defeat the legislative will, plainly expressed in the statute ; 
the mere power to conduct the sale of the bonds in such a 
manner as will insure the best terms in the interest of the 
people. 

2. The constitutional authority of the legislature to enact 
statutes such as this has been so uniformly maintained that, 
in my opinion, it is not now open to question. The other 
points made by counsel for the appellant were disposed of at 
the hearing and need not be further noticed. 

Judgment affirmed. Remittitur forthwith. 

I concur in the judgment. CrocKkert, J. 

RHODES, J., concurring. 

The question whether section 4 of Article XI of the con- 
stitution is mandatory or merely directory, and addressed to 
the judgment and discretion of the legislature, is one of great 
importance, for on its solution depends the validity of a large 
number of statutes, some of which are being acted upon every 
day. The language of the section is as follows: “ The legis- 
lature shall establish a system of county and town govern- 
ments, which shall be as nearly uniform as _ practicable 
thoughout the state.” The powers to be conferred upon such 
governments are not prescribed in the constitution; and it 
can not be said that they acquire, by reason of their organiza- 
tion, any necessary or inherent powers, or that they possess 
any particular powers, because such powers have usually 
been conferred by the statutes of other states in organizing 
their county governments. The question has not been ex- 
pressly determined by this court; but there are many cases in 
which the validity of legislation like that in question has 
been assumed by the court; in which it might be said, if it 
could be said in any case, that the question has been deter- 
mined by necessary implication. If any force be due to 
what is sometimes called legislative construction, there is an 
abundance of it to be found in the statutes of this state, com- 
mencing almost at the foundation of the government. Such 
statutes are so numerous, and so many have been passed at 
each session of the legislature since A. D. 1850, that it is clear 
that the legislature has always regarded the section now 
before us as merely directory. 

The statutes of 1850 created a system of county govern- 
ments for all the counties,- and vested the governmental 
powers in the courts of sessions; and among those powers 
was that of laying out and maintaining roads and auditing 
and providing for the payment of claims against the counties. 
Yet at the session of 1851, an act was passed for the laying 
out of a road and providing the means for its construction; 
and an act was also passed for the issuing of bonds to pay the 
orders drawn upon the treasury of a particular county. From 
time to time general acts have been passed, providing for 
boards of supervisors, and after many special acts, by which 
the county government was vested in the courts of sessions 





of specified counties, a general act was again passed for the 
election of boards of supervisors in each of the counties. 
There have also been passed from time to time general laws 
relating to the county governments, their powers and duties, 
and subsequently special acts relating to the same subjects, 
and applicable only to specified counties have been passed, by 
which the county governments and the powers and duties of 
the boards of supervisors and other county officers have been 
materially changed, enlarged or restricted. Some of these 
laws may be enumerated, as showing the practice of the gov- 
ernment. General laws have been passed for the location or 
relocation of the county seats; for the erection of county 
buildings, and to provide the funds therefor; for the support 
of the indigent sick; for the establishment and licensing of 
ferries; for the erection and maintenance of toll bridges; for 
the granting of the right of way for the turnpike and other 
roads ; for the granting of aid to railroads ; for the laying out, 
opening and maintaining roads, acquiring the right of way 
therefor, and providing the mode in which the funds neces- 
sary therefor should be raised. Special acts upon each of 
these subjects have been passed at almost every session of the 
legislature. Under such acts bonds have been issued for the 
erection of county buildings; for the support of the indigent 
sick; in aid of railroads; tor the construction of roads; to 
fund the indebtedness of counties, and for other purposes, 
included within the powers conferred upon the county gov- 
ernments by the several general laws then in force. ‘The title 
of the county ‘to the land upon which the court house and 
other county buildings stand is in many instances dependent 
upon the validity of special acts. The right of way for some 
of the turnpikes and other toll roads, and the right of private 
parties to maintain toll bridges and ferries is also dependent 
in many cases upon the validity of special acts; and the same 
is true of many classes of county bonds issued under the 
authority of special acts. 

Special acts have also been passed, authorizing the issue of 
warrants or other orders on the county treasury; for the 
appropriation of money; for the levy of special taxes for 
county purposes; providing the number of members of the 
board of supervisors, their terms of office and compensation, 
and legalizing the orders of the board of supervisors, and the 
acts of other county officers, while there were general laws in 
force, previeing for all the subjects to which the special acts 
related. 

Several general road laws have at different times been 
adopted, and some of those laws have specially excepted from 
their operation certain counties; and it may safely be said 
that, after the lapse of two years from the organization of the 
government, special road laws have always been in force in 
some of the counties, providing modes, differing in material 
respects from those of the general law for laying out roads, 
acquiring the right of way therefor, opening, and maintaining 
them; and since the adoption of the codes the courts have 
given effect to and by implication have recognized the valid- 
ity of several of those special laws. 

Among the most striking instances of special laws are the 
laws consolidating the county and city governments of San 
Francisco, and the several acts conferring further powers 
upon the board of supervisors. If it be held that the consti- 
tutional provision requiring the establishment of a system of 
uniform county governments is mandatory, L can conceive of 
no ground upon which the proceedings and orders of the 
board of supervisors of the city and county of San Franeisco 
can be upheld. 

It is unnecessary to notice further the legislation upon this 
subject. The practice of the legislature in passing special 
laws in respect to matters relating to the county governments 
which were provided for by general laws, has been so long 
acquiesced in by all the departments of the state government, 
and the validity of the special iaws has so frequently been 
impliedly upheld by the courts, that I am not prepared to say 
that the construction thus given of the constitutional pro- 
vision in question is incorrect, and, in view of the long 
acquiescense in that construction, and of the injuries which 
are liable to accrue from a change in the construction, I am 
clearly of the opinion that the section in questien should be 
construed as directory to the legislature. 

L concur in the judgment and [ also concur in the opinion 
of the Chief Justice Wallace. Rhodes, J. 

McKinstry, J. dissenting. 

A writ of mandate was allowed by the district court com- 
manding the defendants to issue bonds according to the pro- 
visions of “an act to provide road funds for the counties of 
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San Luis Obispo and Santa Barbara,” approved March 18, 
1874. Statutes 1873-4, p. 436. 

Section one of the act “empowers and requires” the board 
of supervisors of each of the counties named in the title to 
issue bonds to the amount of twenty thousand dollars, bear- 
ing interest, and in sums not less than five hundred and not 
more than one thousand dollars each. 

Section two, three and four relate to the form of the bonds. 
Section five provides that the board of each county must levy 
a special tax each year to pay interest on the bonds outstand- 
ing ; section six requires of them to levy each year after 1874 
an additional tax sufficient to pay ten per centum on the 
whole issue, and section seven provides for the redemption of 
the bonds. 

Section eight directs that the board shall sell the bonds, 
after notice, to the person bidding the highest price in gold 
or notes, not less than ninety cents on the dollar. The board 
is given power, however, “ to reject any or all bids,’ and is 
authorized to sell without notice for any price not less than 
ninety-six ceuts on the dollar, in gold. 

The ninth section of the act treats of the disposition of the 
money derived from the sale of the bonds, and provides: 
First—that the money received by Santa Barbara county 
“shall be expended in the manner the supervisors of that 
county may deem best for the improvement of the main 
roads and thoroughfares of the county.”.» Second—Of the 
money ‘derived to San Luis Obispo,” that the treasurer 
thereof shall set apart $12,000, which shall be known as the 
“ Cuesta Road Fund,” and shall be expended under direction 
of the county surveyor “in laying out and constructing a 
wagon road by the grade known as the Harris grade over the 
Cuesta or Sierro of San Margarita, leaving the present public 
road at or near the farm of Juan Noe, on the south, and 
coming to the same at or near the Cervantes Place on the 
north side of the mountain.” This subdivision of the ninth 
section also provides for the drawing of warrants by the 
county auditor in favor of the surveyor in such sums as the 
“latter may require during the progress of the work, and in 
order that no delay may occur,” commands the county treas- 
urer immediately to transfer one-half of the general road 
fund to the Cuesta road fund, to be repaid out of the pro- 
ceeds of the sales of bonds. Third—That the remainder of 
the money “derived to San Luis Obispo county, under the 
provisious of the act, shall be exclusively used and appro- 
priated by the board of supervisors of said county, in im- 
proving, in such manner as they deem best, the main road 
from San Simeon Bay to the Paso de Robles Hot Springs, 
and the main road, from the town of San Luis Obispo to 
the bay of San Luis Obispo.” 

1. The act cannot be construed in such manner as to deprive 
the Supervisors of San Luis Obispo of all discretionary power 
in the matter, as well of issuing and selling the bonds, as of 
disposing of the proceeds, without bringing the statute into 
conflict with the provision of the constitution: “ The legis- 
lature shall establish a system of county and town govern- 
ments, which shall be as nearly uniform as_ practicable 
throughout the state. 

The laws, in operation previous to the passage of the act, 
gave to the heuelle of supervisors discretionary power (to be 
exercised exclusively, but not always within the same limits), 
over the whole matter of all public roads and highways 
which were to be paid for by the people of the respective 
counties; including the power of determining what roads 
should be made or repaired, what sums—within the max- 
imum fixed by law—should be raised for highways and roads, 
and how they should be expended. I am not prepared, nor 
is it necessary to say,that the legislature had theretofore 
established a system, in other respects uniform; but the 
system existing when the act under consideration was passed 
—however it might otherwise lack uniformity—conferred, 
everywhere, discretionary power on the county boards in 
respect to roads and highways. The existing uniformity 
would be deranged were the act construed as mandatory, 
and as compelling the Board ef Supervisors of San Luis 
OMapo to borrow a certain sum, and apply it to particular 
roads. 

The words “system of county governments ” of themselves 
imply the general character of the county organizations which | 
it was intended should be established ; but the phrase, “which | 
shall be as nearly uniform as practicable throughout the state,” 
seems to have been added to remove all possible doubt of the 
intention that the county governments should be everywhere , 
substantially the same.! 


1 The county governmenis were intended to be uniform. It was argued 












I shall assume, for the purposes of this decision, that all 
the counties of the state might be compelled to borrow 
money to build or repair certain roads, or be deprived of 
choice or option in respect to the levy of taxes for road pur- 
poses and the application of such taxes ; that this might be the 
substitution of one uniform system for another. But the act 
of March 18, 1874—if construed as mandatory—is destructive 
of the uniformity of a system ina particular in which the 
legislature has declared it to be practicable to established 
uniformity, and has in fact established it. 

It may be urged that the section of the constitution only 
requires such uniformity as is “ practicable,” and whether it 
is practicable to have the county governments uniform is a 
political and not a judicial question. 

This suggestion has already been answered by the Supreme 
Court of Wisconsin. 

The constitution of Wisconsin contained a clause like that 
in our own. In State v. Riordan, et al, 24 Wis. 484, the su- 
preme court of that state held that a statute providing for a 
board of eight supervisors in a certain county, which, under 
the general statutes relative to county governments would 
have only three, was in conflict with the constitutional pro- 
vision. And in State v. Supervisors of Milwaukee County, 
25 Wis. 339, it was decided that a statute appointing commis- 
sioners—“ to superintend, &c., the erection of a court house 
in Milwaukee county ”—a matter under the general law left 
with the supervisors—was invalid by reason of the same pro- 
vision of the constitution. 

In the former case the court said: “The provision not 
only requires that the system established shall be one system 
—that is, that all the counties organized shall be invested 
with the same general powers of local government, delegated 
to them, and have the supervisor system of government, if 
that be the one adopted—but likewise that this system shall 
be as nearly uniform as circumstances will permit. * * * 
It was further designed to prohibit special legislation. If 
legislative uniformity*in the system, as far as practicable, was 
enjoined, then the evils which grew out of the present act, 
and of other similar acts, would be avoided.” It was urged 
there as here, that the words “as nearly uniform as practi- 
cable,” showed that the force of the constitution ‘ was di- 
rectory,” and not mandatory; one addressed only to the 
judgment of the legislature, whose decision as to what is, and 
what is not, practicable, cannot be subject to review. But 
the court said: ‘‘ We do not think the whole matter rests in 
the discretion of the legislature. When the legislature has 
established a system of county and town government, sub- 
stantially uniform throughout the state, it may be conceded 
that its action is final upon the matter. The courts, in such 
case, would not attempt to review the action of the legis- 
lative body, and decide whether it might not have perfected 
a system more uniform. But, when a law like the one before 
us breaks the uniformity of a system already in operation, it 
seems to us that itis a proper exercise of judicial power to 
declare that the act is void, because it departs from the rule 
of uniformity which the constitution enjoins.” 24 Wisc. 490, 
491. And in the latter case, 25 Wisc. 339, the court said: 
“That it is not a uniform system to provide that in one 
county the power to build the county buildings shall be 
vested in special commissioners selected by the legislature, 
while in other counties the same power is vested in boards 
of supervisors elected by the people, is obvious. It is equally 
obvious that it is not as uniform as practicable, because it is 
self evident that this power might be vested in the county 
boards in all the counties. Independent of the act it was so 
vested in fact. There was, under the existing law, complete 
uniformity. The same board was clothed with the same 
general powers of county government in all the counties. A 
confession that such uniformity was not only practicable, but 
actually existed, is implied by the very enactment of this act ; 
for its sole object was to change that state of things, and to 
withdraw from the county board of Milwaukee county, a 
portion of the powers which it previously held in common 
with all the other boards of the state.” 

Like the clause: “ All laws of a general nature shall have 
a uniform operation,” (section 11, Article 1), the provision as 
to the organization of counties and towns was intended to 
prevent special legislation. The requirement that a uniform 


at the bar that there was no warrant in the constitution for the sugges- 
tion that such governments may be abolished or permanently suspended, 
or that a county government may be emasculated by depriving its gov- 
ernmental functionaries of all control over the county affairs or over 
any county matters. It is not necessary, however, to adopt so broad a 
proposition in this case. 
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system should be adopted, may, perhaps, be considered as 
simply “directory,” since it demanded affirmative action. 
But when the legislature established a systerr the duty was 
imposed on the courts, whenever the question properly arose, 
of declaring null any palpable attempt to set aside the uni- 
formity of the system, to the extent that it was uniform. 

The reasoning of the Supreme Court of Wisconsin on this 
point is eminently satisfactory, and is applicable to the stat- 
ute now before us. We are not called on to say whether a 
more uniform system could have been established than that 
which was in existence when the act of March 18, 1874, was 
passed. That was a matter for the legislative departinent. 
But as the legislature had decided that a certain uniformity 
was practicable, and as it appears to us to be practicable, and 
to have existed when this statute was eseel, we are bound 
to hold void an attempted exception to that uniformity. Un- 
less we are prepared to say that the supervisors of San Luis 
Obispo are less competent to determine what roads shall be 
built, repaired, and paid for by the people of their county, 
than the supervisors of other counties, we cannot assert that 
uniformity with respect to conferring such powers on the 
county boards is impracticable.” 

It is by no means a necessary consequence of what has 
been said, however, that this statute shall be held to be wholly 
void. The act “empowers” the board to issue the bonds, ete. It 
may be admitted that the powers of all the boards of super- 
visors throughout the state need not be restricted within pre- 
cisely the same limits, or employed in precisely the same 
mode, because no system purporting to be uniform in all re- 
spects has ever been adopted. But the county roads and high- 
ways must remain under the control of the supervisors, (at 
least until another general and equally uniform system has 
stripped all of them of such control), because the roads and 
highways within the counties have been placed under their 
control by a system, uniform in that particular. The board 
of supervisors of San Luis Obispo, therefore, it may be as- 
sumed, could be empowered, and were empowered, to do all 
that the act in question purports to authorize. 

The word “ required,” in the first section, may be rejected 
in accordance with the principle, that part of a statute may 
be held unconstitutional, and the rest valid, unless it‘ appear 
that the legislature would not have approved the portion 
which they had power to enact, disconnected from that which 
is void. Indeed; it may be laid down as a rule, in this class 
of statutes, that where the word “shall” is used, it should 
ordinarily be construed to be the equivalent of “may.” 


-Words imperative should be interpreted as permissive, in 


order to give all possible effect to the intention of the legis- 
lature. It may be assumed, therefore, that if the defendants had 
voluntarily proceeded to issue and negotiate the bonds, they 
would have constituted valid obligations, binding on the 
county of San Luis Obispo. 

But in this proceeding the court was asked to compel the 
board to issue the bonds. Surely we should examine very 
closely the claim that any court in this state possesses the ex- 
traordinary power of compelling the people of a county, by 
judicial process, to create a debt contrary to their wish, and 
to that of the local authorities, and for an object uniformly 
placed by the system of county governments within the con- 
trol of these authorities. 

The result of such examination on my part is the conclu- 
sion that the board can not, by means of mandamus, be com- 
pelled to issue the bonds. 

2. If the act shall be construed as commanding the board 
of supervisors of San Luis Obispo county to issue the bonds, 
the board has also, by the terms of the statute, the power “to 
reject any and all bids ;” that is, to refuse to sell the bonds. 
It would be a vain judgment, to direct that the county should 
be put to the expense of printing the bonds if the board can 
not be compelled to sell them. 

In America the writ of mandamus, although the power to 
issue it is derived from statutes, so far partakes of the nature 
of a prerogative writ that the court has the power to issue it 
or withhold it, in the exercise of a judicial discretion. Moses 
on Mandamus, 18. When, if issued, it would manifestly be 
attended with hardship and difficulty, the court may, and 
even should, refuse it. Hx parte Fleming, 4 Hill. 581. As 
the board has the power to refuse to sell the bonds it would 
be a hardship on the county, and confer no advantage on the 
real plaintiff, to order that they be printed and signed. 

I think the judgment should be reversed. McKinstry, J. 

I concur: NILEs, J. 


*? The question above considered has never been passed on in this state, 
nor is it referred to in any previous decision of this court. 
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Eastern Terminus of Union Pacific Railroad—Man- 
damus to Compel Public Duty. 


UNION PACIFIC RAILROAD COMPANY v. HALL & MORSE. 
Supreme Court of the United States, October Term, 1876. 


1. Eastern Terminus of the Union Pacific Railroad.—Construing 
the various acts of Congress relating to the Union Pacitic Railroad, it is held 
that the eastern terminus of that road is at Council Bluffs, in the state of Iowa, 
on the eastern shore of the Missouri river, and not at Omahaon the western 
shore; and that the Union Pacitic Railroxd Company is bound to operate its 
road westward from that point (including that portion thereof between Council 
Bluffs and Omaha, and constructed over and across their bridge spanning the 
Missouri river), as one continuous line for all purposes of communication, 
travel and transportation; and that it is bound to start from Council Blufls, its 
regular through freight and passenger trains westward bound, and to run its 
eastern bound trains of both descriptions through and over said bridge to Coun- 
cil Bluffs under one uniform time schedule with the remainder of their road. 
{Affirming the judgment of Dillon, J., reported in 7 Chicago Legal News, 282.] 

Argument 1. Construction of Statutes—Words taken in their Or- 
dinary Acceptation, when.—By statute (9% Stat. at Large, 52), the western 
boundary of the state of Iowa is the middle channel of the Missouri river. 
Nevertheless, the ordinary acceptation of the words ‘‘on the boundary of lowa’’ 
would be a point on the land terminus of the state. The act of Congress des- 
ignating the eastern terminus of the Union Pacific Railroad as ‘‘ a point of the 
western boundary of the state of lowa,’’ is not to be literally construed, be- 
cause such a construction would fix the terminus in the middle of the Missouri 
river, and would hence be unreasonable; but it is to be construed in the ordi- 
nary acceptation of the terms employed. 

2. Mandamus to Compel Official Duty—Joining Government Attor- 
ney.—Private persons may move for a mandamus to compel the performance of 
a public duty, not due the government as such, without the intervention or con- 
sent of the government law officer. [Affirming the judgment of DILLon, Circuit 
Judge, in U. S. ex rel Hall & Morse vy. U. P. R. R. Co., 1 Cent. L. J. 288]. 


In error to the Circuit Court of the United States for the District of 
Towa. 

A. J. Poppleton, for plaintiff in error; John N. Rogers, for defendants 
in error. 

Mr. Justice Srrone delivered the opinion of the court. 

This is a proceeding instituted under the act of Congress of March 3d, 
1873, 17 Stats. at Large, p. 509, sec. 4, which confers upon the proper 
circuit court of the United States, jurisdiction to hear and determine all 
cases of mandamus, to compel the Union Pacific Railroad Company to 
operate its road as required by law. The alternative writ, as amended, 
commanded the railroad company to operate the whole of their road from 
Council Bluffs westward, (including that portion thereof between Coun- 
cil Bluffs and Omaha, and constructed over and across their bridge span- 
ning the Missouri river), as one continuous line for all purposes of com- 
munication, travel, and transportation, and especially commanded them 
to start from Council Bluffs their regular through freight and passenger 
trains westward bound, and to run their eastern-bound trains of both de- 
scriptions through and over said bridge to Council Bluffs under one uni- 
form time schedule with the remainder of their road, and to desist and 
refrain wholly from operating said last mentioned portion of said road, 
as an independent te separate line, and from causing freight or passen- 
gers bound westward or eastward to be transferred at Omaha, or to show 
cause why they did not obey the writ. 

To the alternative mandamus the railroad company put in a return, 
which was met by an answer filed by the relators, and the case was heard 
by the circuit court on the facts stated in the writ, the return, and the 
answer, [the averments of the answer not being controverted] anda per- 
emptory mandamus was ordered. It is of this final judgment that the 
plaintiffs in error now —— 

The obligation of the Union Pacific Railroad Company to operate 
their road as a continuous line, throughout its entire length, is not de- 
nied. The company is a creature of congressional legislation. It was 
incorporated by the act of Congress of July 1, 1862, 12 Stats. 489, and 
its powers and duties were prescribed by that act, and others amenda- 
tory thereof. By the 12th section it was enacted that the “whole line 
of the railroad and branches and telegraph shall be operated and used 
for all purposes of communication, travel, and transportation, so far as 
the public and government are concerned, as one connected, continuous 
line.” Anda similar requisition was made in the 15th section of the 
amendatory act ot July 2, 1864, 13 Stats. 356. The contest in the case 
does not relate to the existence uf this duty. It is principally over the 
question whether the railroad bridge over the Missouri river, between 
Omaha in Nebraska, and Council Bluffs in Lowa, is a part of the Union 
Pacific Railroad, for if it is there can be no doubt that the company are 
required by law to use it in connection with, and fis a part of, their en- 
tire road, operating all parts together as a continuous line. 

The answer to this question must be found in the legislation of Con- 
gress, and in what has been done under it. By the first section of the 
act of 1862. the Union Pacific Railroad Company was authorized to con- 
struct, maintain, and enjoy, a continuous railroad and telegraph, with 
the appurtenances, from a point on the one hundredth meridian of long- 
itude west from Greenwich, to the western boundary of the territory of 
Nevada. There it was intended to meet and connect with the line of the 
Central Pacific Railroad Company of California, (section 8), thus form- 
ing a continuous line to the Pacific ocean. This was the main line. But 
the same act made provision also for several eastern connections. The 
ninth section authorized the Leavenworth, Pawnee and Western Railroad 
Company of Kansas, (now the Kansas Pacific), to construct a railroad 
from the Missouri river, at the mouth of the Kansas river, = the south 
side thereof, so as to connect with the Pacific Railroad of Missouri), to 
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the point of western departure of the Union Pacific on the one hundredth 
meridian. Thus provision was made for an eastern connection by an un- 
broken line of road to St. Louis on the Mississippi. This was not all. 
By the 14th section of the act the Union Pacific was authorized and re- 
quired ‘‘to construct a single line of railroad and telegraph from a point 
on the western boundary of the state of Iowa, to be fixed by the Presi- 
dent of the United States, * * soas to form a connection with the 
lines of the said company at some point on the one hundredth meridian 
of longitude aforesaid, from the point of commencement on the western 
boundary of the state of Iowa.” Thus provisions were made for the 
Iowa eastern branch of the main line. It was doubtless intended to ren- 
der possible a connection with any railroad that might thereafter be con- 
structed from the western boundary of Iowa eastward. None was then 
completed, but a railroad was in progress of construction through the 
state from its eastern border to the Missouri river. 

The 14th section also made provision for another eastern connection. 
It enacted that whenever there should be a line of railroad completed 
through Minnesota or Iowa to Sioux City, then the said Pacific (Union 
Pacific) Railroad Company should be authorized and required to con- 
struct a railroad and telegraph from said Sioux City, so as to connect 
with the Iowa branch, or with the main line, at a point not further west 
than the one-hundredth meridian of longitude. 

The scheme of the act of Congress, then, is very apparent. It was to 
secure the connection of the main line, by at least three branches, with 
the Missouri and Iowa railroads, and with a railroad running eastwardly 
from Sioux City in Iowa, either through that state or through Minnesota. 
An observance of this scheme, we think, will aid in considering the en- 
quiry at what place the act of Congress, and the orders of the President 
made in pursuance thereof, established the eastern terminus of the Iowa 
branch. From it may reasonably be inferred that the purpose of Con- 

ress was to provide for connections of the branches of the main line of 
the Union Pacific road with railroads running through the states on 
the east of the territory, and to provide for those connections within 
those states, at points at or near their western boundaries. Thus the 
northern branch was required to be constructed from Sioux City (which 
is in the state of Iowa) westward toward the main line, and the southern 
branch was authorized to build their railroad from the south side of the 
Kansas river, at its mouth, so as to connect with the Pacific railroad of 
Missouri. If, now, the provisions of the act respecting the central, or 
Iowa branch, be examined, the same purpose is evident. Those provi- 
sions are found in the 14th section, and they are as follows: ‘And be it 
further enacted that the said Union Pacific Railroad Company is hereby 
authorized and required to construct a single line of railroad and tele- 
graph from a point on the western boundary of the state of Iowa, to be 
xed by the President of the United States, upon the most direct and 
practicable route, to be subject to his approval, so as to form a connection 
with the lines of the said company at some point on the one hundredth 
meridian of longitude aforesaid, from the point of commencement on the 
western boundary of the state of Iowa.’’ This clause contains the only 
provisions of the act respecting the eastern terminus of the Iowa branch, 
and it twice defines that terminus as ‘fa point on the western boundary of 
the state of Iowa.” The legal boundary of the state is the middle of the 
channel of the Missouri river. 9 Stat. at Large, 52. But it is very evi- 
dent that Congress did not intend that the road should start from a point 
in the mid-channel of the river. That would be impossible, and were it 
= it would not carry out the general design of the act, which, as we 
ve seen, was to provide for connections with the eastern railroads then 

in existence or contemplated. And it is conceded by the counsel of the 
company that Congress ought not to be held to have intended to fix the 
initial point in the mid-channel of the river, exactly on the line which is 
the legal boundary of the state. Such a construction of the law, it is 
acknowledged, would be unreasonable, because it would involve the re- 
quirement of an impossibility. But if Congress did not mean to require 
a construction of the railroad from the imaginary line which is the legal 
boundary of Iowa, namely, from the mid-channel of the river, they must 
have intended the initial point to be either on the Iowa shore, or on the 
Nebraska shore. If the Nebraska shore was intended, why was it not 
mentioned ? Why was not the west bank of the Missouri river desig- 
nated? Or why was not the eastern boundary of Nebraska fixed as the 
point of departure. Still more, why was Iowa mentioned at all? or 
why was the initial point described as a point on the western boundary of 
Iowa? It is impossible to give a satisfactory answer to these questions, 
if the eastern or Iowa shore of the river was not intended to be the ter- 
minus of the railroad. Unless it was so intended no reason is found in 
the acts of Congress for mentioning Iowa at all. The western shore of 
the river is no nearer the western legal boundary of Iowa than the east- 
ern shore is, while the latter is in common understanding the western 
- boundary of the state. Congress may well be supposed to have used 
language in accordance with the common eudeuehaeiion. It is common 
— to speak of the boundary of a state or county as a river, though 
the legal boundary may be the middle of the river. And particularly 
when anything is to be constructed on such a boundary, which from its 
nature must be constructed on dry land, would no one understand the place 
of construction as any other than the shore of the river. It is pertectly 
legitimate and in accordance with every-day usage to say that a house 
built in Illinois on the eastern shore of the Mississippi stands on the 
western boundary of the state, though the legal boundary of the state is 
the mid-channel of the river. In common understanding, therefore, a 
point on the western boundary of Iowa would be a point in Iowa on the 
eastern shore of the Missouri, precisely as a point on the eastern bound- 
ary of Nebraska would be understood to be in Nebraska, on the western 
shore of the .river. ~The words ‘on the boundary of Iowa” are not 
technical words, and therefore they are to be taken as having been used 





by Congress in their ordinary signification. Instances are not rare in 
which statutes have been construed, not literally, but in accordance with 
the common use of the language employed by the law makers. Au- 
thority to vonstruct a railroad or turnpike from A to B, or beginning at 
A and running to B, is held to confer authority to commence the road 
at some point within A, and to the end is at some point within B. The 
words “ from,” ‘‘to,’”’ and “at,” are taken inclusively, according to the 
subject-matter. 1 Mason, 125, 1 Strange, 179; Farmers’ Turn- 
vike v. Coventry, 10 John. 389. So in the case of The Mohawk 

ridge Company v. The Utica and Schenectady Railroad Company, 6 
Paige, 554, a similar ruling was made. The city of Schenectady was 
on the south bank of the Mohawk river, the north bounds of the 
city being the middle of the channel of the river. Yet it was held that 
a railroad company authorized to build a railroad “commencing at or 
near the city of Schenectady, and running thence on the north side of 
the Mohawk river,’ was by those words empowered to build a bridge 
over the Mohawk, and commence their railroad at, or within the city 
These decisions bear some analogy to the construction given by the circuit 
court to the phrase “‘ on the western boundary of Iowa.” And that con- 
struction is the only one consistent with the paramount purpose mani- 
fested in the act of Congress, to provide for connections with the railroads 
of the states east of Nebraska territory, a purpose to which we have al- 
ready referred. Unless the Lowa branch of the Union Pacific was intended 
to commence on the Iowa shore of the Missouri river, its connection 
with the Iowa railroads would have been impossible. Those roads could 
not be extended to the Nebraska shore, for the state of Iowa was without 
power to authorize the erection of a bridge over the river, or even the 
establishrfent of a ferry. We do not propose to enter upon a considera- 
tion of the question whether Congress had pcwer to authorize the con- 
struction of railroads within a state. It is not necessary for the present 
case, Even the appellants would shrink from denying the lawful exis- 
tence of their bridge. What is to be sought now is the intention of 
Congress, not its power. Did Congress intend the place of connection to 
be on the eastern shore of the river? And that they did is manifest, if 
if they intended any connection, for no other was possible, either with 
or without the co-operation of Iowa. 

In accordance with this understanding of the act of 1862 was the ac- 
tion of the President. The 14th section of the act required the company 
to construct the Iowa branch from a point on the western bourdary of 
lowa, to be fixed by the President of the United States. In discharging 
the duty thus imposed, the President, by an executive order, dated No- 
vember 17th, 1863, fixed so much of the western boundary of the state 
of Iowa, as lies between the north and south boundaries of the United 
States township within which the city of Omaha is situated as the point 
from which the line of railroad and telegraph should be constructed. 
This designation was in one particular indefinite. While it adhered to 
the western boundary of lowa, it left undetermined at what place on 
that boundary the initial point should be, except that it should be some- 
where between the north and south boundaries of a township, those 
boundaries being six miles apart. The President, therefore, on the 7th 
day of March, 1864, by a second executive order, made a more definite 
location. By that order he designated and established the point from 
which the railroad company was authorized to construct the road, as a 

oint “on the western boundary of Iowa east of and opposite to the east 
ae of section 10, in township 15, north of range 13, east of the 6th 
principal meridian, in the territory of Nebraska.” Section 10 is a frac- 
tional section, its eastern boundary being the Missouri river. That the 
President understood this designation as fixing the point on the eastern 
shore of the river and within the state of Iowa, is manifest from the 
message which, two days afterwards, he sent to Congress accompanyin 
acopy of his official orders, in which he declared that the orders fixe 
the point on the western boundary of Iowa, ‘‘ within the limits of the 
township in Iowa opposite the town of Omaha, in Nebraska.” And 
such appears to be the plain meaning of the executive orders. The point 
could not have been “east of and opposite to the east line of section 10, 
in township 15, (the section spoken of), if it was on the western shore of 
the river. It would then have been in Nebraska. The designation by 
the President was thus in strict conformity with the act of Congress, for 
whenever that act spoke of the terminus of the Iowa branch with ref- 
erence to its location, it described it, not as being in Nebraska, not even 
as being in the Missouri river, but as on the western boundary of 
Towa. 

Thus far we have confined our attention to the act of 1862, and to the 
President’s action under it. From that act alone we have deduced the 
conclusion that the company was authorized and required to build their 
railroad on the Iowa shore. That authority included within itself power 
to build a bridge over the Missouri. No express grant to bridge the 
river was needed. Whatever bridges were necessary on their authorized 
line was as fully authorized as the line itself, and the company were as 
much empowered to build one across the Missouri as they were across 
the Platte or any other river intersecting the route of their road. People 
v. The Saratoga and Rensellaer R. R. Co., 15 Wendell, 130; Springfield 
v. Connecticut River R. R. Co., 4 Cush. 63; Mohawk Bridge Co. v. 
Utica and Schenectady R. R. Co., ut supra. 

But the amendatory act of 1864 is not to be overlooked. It is to be 
regarded in connection with the act of 1862, and interpreted as a part of 
it. - By its ninth section the company were expressly authorized to con- 
struct bridges over the Missouri river and other rivers which their road 
might pass in its course, for the convenience of their road; and the act - 
declared this authority to be given to enable the company to make con- 
venient and necessary connections with other roads. This enactment 
may not have been necessary. The power ge 4 have been conferred 
upon the Union Pacific Railroad Company by the act of 1862, and we 
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think it was. But whether necessary or not, it shows clearly that Con- 

ress had in view the construction of the railroad to the Iowa shore of 
the river. No bridge could be constructed without making use of the 
Towa shore. : 

It is well to observe here that the authority was given to the company 
as a railroad company, and not as a bridge company. It was for the 
convenience of their road and to enable them to connect their road with 
other roads. They could build it for no other uses. They were not 
authorized to use it for other purposes than those of their road. They 
were not allowed to charge rates of toll which they did not charge upon 
other portions of their line. If they acquired such a right it was by 
subsequent legislation—by the act of 1871, to which we shall refer here- 
after. But if, under the acts of 1862 and 1864, the company were author- 
ized to build a railroad bridge across the river, and if such bridge was a 
part of their road, and not another railroad, the conclusion is irresistible 
that their road was intended to have its eastern terminus on the Iowa 
shore of the river. 

It is no answer to this to urge that Congress could not have intended 
to invade a state by chartering a company to build a railroad in part 
within the state limits. The stubborn fact remains that Congress did 
authorize the building of a railroad bridge on land within the territorial 
limits of the state, and as necessarily incidental to that, a railroad upon 
the necessary approaches to the bridge. So, also, Congress authorized 
building a railroad from Sioux City, in Iowa, across the Missouri river 
westward. The statute does show a plain intention that the company’s 
railroad should enter the state under its authority, and the 12th section 
enacted what should be done whenever the route of the road should cross 


the boundary of any state or territory, and authorizes the President of 


the United States, in case the companies met there and disagreed 
respecting the location, to determine it. 

ur attention has been called to other clauses in the acts of 1862 and 
1864, in which the road is spoken of as from the Missouri river to the 
Pacific coast, or to the navigable waters of the Sacramento. or from 
Omaha, as indicating that the eastern terminus was intended to be 
Omaha or the western shore of the Missouri river. But these clauses 
have other objects in view than designating the terminus of the road. 
They are descriptive of the road, but not of its beginning or ending. 
Whenever the attention of Congress was turned to the eastern terminus 
alone, and the purpose was to determine its location, there is no variance 
in the language employed. It is always “a point on the western bound- 
ary of Iowa.” The different forms of expression employed in other 
sections and for other purposes can have no bearing upon the question. 

Again, it is claimed that the contemporaneous construction given to 
the charter of the company by its officers and by the officers of the gov- 
ernment, tends to show that the terminus was fixed by the statute on the 
Nebraska side of the river. It must be conceded that in a case where 
the interpretation of an instrument is doubtful, the practical construc- 
tion given to it by the parties is of weight. But we do not discover that 
the United States government, or its officers, ever acted upon the theory 
that the eastern terminus of the road was on the western shore of the 
river. The officers of the company asserted it for a time, it is true, but 
not in their practical intercouse with the national government. Indeed, 
it never became a practical question until the bridge was erected, and 
from that time to the present the government has asserted that the true 
terminus of the road was fixed on the Iowa shore. There is nothing, we 
think, in any contemporoneous construction given to the acts of Con- 

ress, which ought to have any weight in determining the question now 
efore us. 

Our conclusion, therefore, is that the initial point of the Iowa branch 
of the Union Pacific railroad was fixed by the act of Congress on the 
Iowa bank of the Missouri river. 

If we are correct in this conclusion it is difficult to see why the bridge 
over the river, built by the railroad company, is not a part of their rail- 
road, and required by law to be operated as a part thereof. It was com- 
menced in 1869 under the acts of 1862 and 1864. These acts were the 
only authority the company had at the time of its commencement for 
building it, It is a railroad bridge, a continuation of the line west of 
the river, and it connects the road with its required eastern terminus. 
The acts chartering the company manifest no intention to distinguish 
between the bridge over the Missouri river and other bridges on the 
line of the road. Ifit is not a part of their road neither is any bridge 
between the Missouri and the western boundary of Navada, for the power 
to build all bridges was given in the same words. 

It has been argued, however, that the bridge is not a part of the com- 
pany’s railroad, scones it is not located opposite section 10, east of and 
opposite to which, on the western boundary of Iowa, the President fixed 
the terminus. It is, however, the only bridge the company has extend- 
ing their road to the western boundary of lowa, and clearly they have 
no authority to build any other. True, it is not opposite section 10, but 
the company has taken up its road from that section, and now it comes 
to the river where the bridge is actually constructed. Having aban- 
doned their road, so far as it extended above that point; having com- 
menced their bridge where it is; having applied to Congress for power to 
mortgage it, and for special power to levy tolls and charges for the use 
of it, and having obtained those powers, they are not at liberty now 
to assert that they have located their bridge at the wrong place. There 
is nothing either in the act of 1862 or 1864, or in that 3 5 xl 24, 
1871, which empowers them to build more than one bridge over the Mis- 
souri for the Iowa branch, and the latter act contains an implied recog- 
nition of their right under the former acts to build their bridge on its 
present location. There is no intimation in it of a distinct bridge fran- 
chise. It grants no power to build a bridge. Its main purpose manifestly 





was to give the company additional means and privileges for the comple- 
tion of a structure already authorized, not to enable them to construct a 
new and independent road. To hold that the bridge is not a part of the 
road would defeat the plain object Congress had in view in 1862 and 
1864—a continuous line for connection with the lowa roads. It would 
be allowing the connection to be made in Nebraska, instead of on the 
western boundary of Iowa, when the act of 1871 expressly declared that 
nothing therein should be so construed as to change the eastern terminus 
of the Union Pacific raijroad from the place where it was then fixed by 
existing laws. Indeed, that proviso was quite unnecessary if the bridge 
was not thought to be a part of the railroad connecting the other part 
with the western boundary of Iowa. 

Holding, then, as we do, that the legal terminus of the railroad is fixed 
by law on the Lowa shore of the river, and that the bridge is a part of 
the railroad, there can be no doubt that the company is under obligation 
to operate and run the whole road, including the bridge, as one connect- 
ed and continuous line. This is a duty expressly imposed by the acts of 
1862 and 1864, and recognized by that of 1871. What this means it is 
not difficult to understand. It is a requisition made for the convenience 
of the public. An arrangement, such as the company has made, by 
which freight and passengers destined for or beyond the eastern terminus 
are stopped two or three miles from it and transferred to another train, 
and again transferred at the terminus, or by which freight and passen- 
gers going west from the eastern end of the line must be transferred at 
Omaha, breaks the road into two lines, and plainly is inconsistent with 
continuous operation of it as a whole. If not, the injunction of the stat- 
ute has no meaning. The mandamus awarded in this case, therefore, 
imposes no duty beyond what the law requires. 

Such is our opinion of the merits of this case. A single objection made 
and urged against the form of proceeding remains to be considered. 
The appellants contend the court erred in holding that Hall and Morse, 
on whose petition the alternative writ was issued, could lawfully become 
relators in this suit on behalf of the public, without the assent or direc- 
tion of the Attorney-General of the United States, or of the district at- 
torney for the district of Iowa. They were merchants in lowa, or 4 
frequent occasion to receive and ship goods over the company’s road, 
but they had no interest other than such as belonged to others engaged 
in employments like theirs, and the duty they seek to enforce by the 
writ is a duty to the public generally. The question raised by the ob- 
jection, therefore, is whethera writ of mandamus to compel the perform- 
ance of a public duty may be issued at the instance of a private relator. 
Clearly in Englandit may. Tapping on Mandamus, page 28, asserts the 
rule in that country tobe that, *‘in general, all those who are legally 
capable of bringing an action, are also equally capable of applying to 
the court of King’s Bench for the writ of mandamus.’ This is true in 
all cases, it is believed, where the defendant owes a duty, in the per- 
formance of which the prosecutor has a peculiar interest, and is is equal- 
ly true, we think, in case of applications to compel the performance of 
duties to the public, by corporations. In The King v. Severn and Wye 
Railway Company, 2 Barn. & Ad. 646, a private individual, without any 
allegation of special injury to himself, obtained a rule upon the company 
to show cause why a mandamus should not issue commanding them to 
lay down again and maintain part of a railway which they had taken up. 
Under act of Parliament, the railway was a public highway, and all per- 
sons were at liberty to pass and repass thereon, with wagons and other 
carriages, upon payment of the rates. What the prosecutor complained 
of was the loss by the public, and particularly by the owners of certain 
collieries, (of which he does not appear to have been one), of the bene- 
fit of using the railway taken up. The writ was awarded. It was not 
even claimed that the intervention of the attorney-general was needed. 
Other cases tothe same effect are numerous. Clarke v. The Leicester- 
shire and Northamptonshire Union Canal Comp. 6 Ad. & El. N. 8. 
898; 1 Chitty, 700. 

In this country there has been diversity of decision upon the question 
whether private persons can sue out the writ to enforce the performance 
of a public duty, unless the non-performance of it works to them a special 
injury, and in several of the states it has been decided that they cannot. 
An application for a mandamus, not here a prerogative writ, has been 
supposed to have some analogy to a bill in equity for the restraint of a 

ublic nuisance. Yet, even in the supposed analogous case, a bill may 

e sustained to enjoin the obstruction of a public highway, when the 
injury complained of is common to the public at large, and only greater 
in degree to the complainants. It was in the Wheeling Bridge case, 13 
How. 518, when the wrong complained of was a public wrong, an ob- 
struction to all navigation of the Ohio river. 

The injury to the complainants in that case was no more peculiar to 
Pennsylvania than is the injury to Hall and Morse in this, peculiar and 
special to them. 

And there is, we think, a decided preponderance of American authority 
in favor of the doctrine, that private persons may move for a mandamus 
to enforce a public duty, not } to the government as such, without the 
intervention of the government law officer. People v. Collins, 19 Wen- 
dell, 56; County of Pike v. The State, 11 Ill. 202; Ottawa v. The People‘ 
48 Ill. 233; Hamilton v. The State, 3 Ind. 452; Hall v. The People, 57 
N. Y. 307; People v. Halsey, 87 N. Y. 844; State v. The County Judge 
of Marshall, 7 Iowa, 186; Watts v. Carroll Parish, 11 La. An. 141. See 
also Dillon on Municipal Corporations, sec. 695, and High on Ex. Rem., 
sec. 431-2: Cannon v. Janvier, 3 Houston, 27; State v. Rahway, 33 N. 
J. Law, 110. The principal reasons urged against the doctrine are that 
the writ is prerogative in its nature, a reason which is of no force in this 
country, and no longer in England, and that it exposes a defendant to 
be harassed with many suits. An answer to the latter objection is that 
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granting the writ is discretionary with the court, and it may well be 
assumed that it will not be unnecessarily granted. 

There is also, perhaps, a reasonable implication that Congress, when 
they authorized writs of mandamus to compel the Union Pacific Rail- 
road Company to operate their road according to law, did not con- 
template the intervention of the attorney-general in all cases. The act 
ef 1873 does not prescribe who shall move for the writ, while the at- 
torney-general is expressiy directed to institute the necessary proceedings 
to"secure the performance of other duties of the company. For these 
reasons, we think the circuit court did not err in holding that Hall and 
Morse were competent to apply for the writ in this case. 

The decree of the circuit court is affirmed. 

Mr. Justice BRADLEY dissenting. 

Iam obliged to dissent from the judgment of the court in this case. 


The Missouri river is, by common acceptation, the western boundary of 


Iowa ; and the fair construction of the charter of the Union Pacific Rail- 
road Company, which adopts that boundary as its eastern terminus, is 
that the road was to extend from the Missouri river westwardly. The 
subsequent express authority given to construct a bridge across the river, 
in my judgment, confirms this view of the subject. And as a mandamus 
is a severe remedy, requiring a clear right and clear duty to support it, 
I think it ought not to be granted in this case, especially as it requires 
the company to use the bridge as a part of their continuous line with all 
their trains; which may impose much inconvenience on them without 
corresponding benefit to the public. 


Selections. he, 


Tue Betknap CaseE—THE Law or 1t.—We presume there will be 
little difference of opinion as to the wisdom of the course which 
the House has adopted in resolving to impeach, in spite of Belknap’s 
resignation. The constitution, as Story says, appears to contemplate 
the actual holding of a place in the civil service of the govern- 
ment as necessary to make a‘person :liable to impeachment; but the 
point has never been settled in practice, and the present case affords an 
excellent opportunity for settling it. What the precedent ought to be, 
supposing the field to be open for making one, there can be little doubt. 
The constitution expressly prohibits the pardon by the President of 
anybody convicted on impeachment, thus following the common law, 
and unquestionably for the same reason—that is, in order to prevent the 
chief executive officer of the government from shielding, under the 
influence of sympathy or complicity, any of his subordinates from the 
penal consequences of gross misconduct. But if an officer can be pro- 
tected. against impeachment by placing his resignation in the President’s 
hands, and getting him to accept it, of course the withdrawal of the 
pardoning power in impeachment cases becomes nugatory. The Presi- 
dent can, under this view, always pardon before impeachment, and 

ardon much more effectively than if he pardons afterwards, because 

e can save the culprit the shame and exposure of a trial. In fact, the 
consequences of the doctrine that when an officer finds that he is threat- 
ened with exposure he has only to throw up his office in order to protect 
himself against proceedings before the senate, would be almost farcial in 
their character; for it must be remembered that for the success of the 
trick it would not be necessary to have the President for an accomplice, 
or to take him suddenly and by surprise. An officer Who saw unpleas- 
ant revelations impending, as ae did, several days or weeks before 
they came, would only have to plead ill health, or domestic affairs, or 
weariness of harness, to secure in a leisurely way the President’s formal 
and unsuspecting acquiescence in his retirement, and then: the house 
would find itself powerless. This is, therefore, an excellent occasion 
for a precedent which shal] render it impossible for any officer in the 
service of the government to withdraw himself, or for the President to 
withdraw him, from trial before the senate on the accusation of the 
house for any crimes or misdemeanors committed by him while in office. 
There has been more or less ransacking of English Oke rag in this 
case, although it is admitted that they are not applicable to the civil 
service of this country. The one which has most application, if any 
are applicable, is neither Bacon’s nor Warren Hastings’, but that of 
Viscount Melville, the famous Harry, Dundas, so powerful in Scotch 
politics in the early part of the present century. He was first lord of 
the admiralty under Pitt, in 1804, and was accused by a committee of 
investigation of having appropriated £20,000 to some other use than 
the service of his department. He said it had gone “ to other services 
not connected with his situation as treasurer of the navy,” but he could 
not account for it “‘ without disclosing delicate and confidential trans- 
actions of the government.”’ Pitt was convinced of his personal integ- 
rity, and resolved to defend him. Resolutions of strong censure were 
then introduced in the House of Commons by the opposition, and car- 
ried by the speaker’s casting vote. Melville thereupon resigned his place 
of first lord of the admiralty. But this was-not enough. A motion was 
then made for an address to the King asking for his removal from the 
privy council. Pitt tried to compromise by declaring that Melville 
wouid never return to power; but Melville asked him to stop the dis- 
cussion by sacrificing him, and accordingly Pitt announced in the 
house that he had advised the erasure of Lord Melville’s name from 
the list of privy councillors. But even this did not satisfy the oppo- 
sition. On the appearance of a supplemental report from the com- 
mittee of investigation, a new motion for his impeachment was made, 
and before it was debated Melville was heard in his own defence at the 
bar of the house. The motion and an amendment for his criminal 
prosecution by the attorney-general were then debated, and the latter 
was carried by 238 to 229. His friends, however, preferring impeach- 





ment to prosecution, carried a motion to rescind this vote and proceed 
by impeachment. He was accordingly tried by the House of Lords 
and acquitted; but he was a ruined man.—[ The Nation. 





EVIDENCE OF ForEIGN LAw.—The law of evidence has been thought 
to constitute the most praiseworthy portion of our jurisprudence, and, 
indeed, to have been brought very near perfection by the efforts of Ben- 
tham, and the other eminent text-writers who have followed him. But 
there are some obvious defects even in this department of jurisprudence, 
and it is well that in a period of legal reform like ear) ay the atten- 
tion of the profession and of the general public should be drawn to them 
with a view to their rectification, when any instance of the inconvenience 
resulting from them occurs. The recent case of In the goods of Bonelli, 
affords a salient example of such a defect. In that case, in order to 
prove the Italian law on the subject of the position of a ‘‘ curator of thé 
dormant inheritance ” of one Gaetano Bonelli, a native of Turin, an af- 
fidavit of a “‘ certified special pleader,” who stated that he was “ familiar 
with Italian law,” was produced. Sir J. Hannen, however, rejected an 
application for administration with the will annexed based on this affida- 
vit, and held, following Bristow v. Sequeville, 5 Ex. 275, that “‘ the law 
of a foreign country can not be proved even by a jurisconsult, if his 
knowledge of it be derived solely from his having studied it in a foreign 
university.” 

This statement of the existing law is undoubtedly correct. The laws 
of a foreign country must be proved as facts, or, in other words, when- 
ever foreign law, whether written or unwritten, is to be proved, that 
proof can not be taken from the book of the law, but must be derived 
from some skilled witness who describes the law: Taylor on Evidence, 
1231, 2; Best on Evidence, 31, 652; Powell on Evidence, 302. Strong 
doubt indeed appears to be thrown on the correctness of this rule, or at 
any rate on its application to every species of foreign law, by the dicta 
of various judges in some of the earlier cases. R. v. Picton, 80 How. S. 
T. 491, per Lord Ellenborough; Clegg v. Levy, 3 Ca. 166, per Lord El- 
lenborough ; Miller v. Heinrick, 4 Id. 155, per Gibbs, C. J.; Boehthinck 
v. Schneider, 3 Esp. 158, per Lord Kenyon, where it was held that the 
proper mode of proof of foreign written law was by copy properly au- 
thenticated, but it has been thoroughly established by several modern 
decisions. Dalrymple v. Dalrymple, 2 Haggs. Cons. R.'54; Sussex Peer- 
age Case, 11 Cl. & F. 85, 114-117; Baron de Bode’s Case, 8 Q. B. 208, 
250-267 ; Lord Nelson v. Lord Bridport, 8 Bl. 527; Vander Donckt v. 
Thellusson, 8 C. B. 812; Perth Peerage Case,2 H. L. Cas. 865, 873; 
Duchess di Sora v. Phillips, 33 L. J. 129, Ch. quoted in the Stearine, etc., 
Company v. Heintzmannn, 17 C. B. N. 8. 60. At present, therefore, the 
laws, usages, and customs of foreign states must be proved either by a 
——— man, as a judge, an advocate, a barrister, or an attorney, or 

y a person holding some official situation in the state in question (Tay- 
lor on Evidence, 1233, and the cases there cited), whilst, apparently, no 
assistance is rendered to litigants by the 7th section of ol Brougham’s 
Evidence Amendment Act of 1851, 14 & 15 Vict. c. 99, which, though 
rendering certain foreign and colonial instruments provable by duly 
certified copies, only applies to proclamations, treaties, and other acts 
of state, and to judgments, decrees, orders, and other judicial pro- 
ceedings. 

That under such astate of thinge great inconvenience must frequently 
arise, will be obvious when it is considered how many points both of 
written and unwritten foreign law come before our courts, and how diffi- 
cult, in a great number of cases, it must be to procure the direct evi- 
dence of a legal expert as to the existence or nature of the particular 
foreign enactment, custom, or usage in dispute. The occurrence of the 
hardship tu which we have alluded is calculated to become more fre- 
quent with the extension of our foreign relations, and it is probable that 
public opinion would welcome from the legislature a short enactment to 
the effect that foreign law might be proved by books purporting to be 
printed or published under the authority of the government of the 
country in question, and to contain an exposition of such law. A pro- 
vision to this effect has been inserted in the last Indian Evidence Act 
(Act No. 1 of 1872, sec. 38), anda similar rule obtains in many Ameri- 
can states with respect to printed copies of the statutes of any other 
state of the Union (Story’s Conflict of Laws, sec. 641m, and see the im- 
portant case of Ennis v- Smith, 14 How. 400, there quoted, in which a 
copy of the civil code of France, purporting to be printed at the Royal 
Press, Paris, was held’ admissible in evidence), and apparently also 
in some cases with respect to unwritten law. Ib. sec. 642; Carnegie v. 
Morrison, 2 Met. Mass. 381, 404, per Shaw, C. J.; Young v. Temple- 
ton, 4 Louis. Ann. 254.—[The Law Times. 








Notes and Queries. 


BOND OF FOREIGN GUARDIAN. 
Austin, Texas, March 11, 1876. 


Eprrors CentraL Law JourNnAL :—By a statute of Tennessee, of 
January 28, 1850, it is provided that, in every case where the property 
of a non-resident minor is converted by order of any court of that state 
into money and directed to be paid over to the foreign guardian of such 
non-resident minor, before the payment, such foreign guardian shall ex- 
hibit in addition to his letters of guardianship a special bond executed 
by him for that purpose, conditioned to account for and pay over such 
money so received, in the state where such minor resides, in accordance 
with the laws of such state ; which said bond must be approved by the 
judge in Tennessee sme | the order, and entered upon the records of 

is court. Are there any decisions on this particular act, or on any one 
similar to it in any other state, as to the extent of the liability of such 
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bondsmen? Suppose the guardian spends the money one month after 
he has transferred it to the state where his ward resides, and after re- 
porting its receipt by him to the proper court of such state,—are the 
sureties on this special bond still liable; or must a suit be upon the 
uardian’s regular bond? The question is one of considerab‘e interest 
ere, and if you or any of your correspondents know of any decision of 
any supreme court upon the liability of the sureties on such a special 
bond, we would be pleased to be furnished with a reference to it. 
Yours respectfully, 
Hancock, West & Nortu. 
© REGISTRATION ACTS—SUBSEQUENT PURCHASES. 

Corsicana, TExAs, March 14, 1876. 
A in 1840 sells a tract of land to B, who keeps his deed from record. 
In 1850, A dies, and C, his administrator, finding this land, apparently, 
assets of his decedent’s estate, sells it at administrator’s sale to D, who 


records his deed. Afterwards B puts his deed on record. Query— 
which deed holds? F. 


[If D purchased in good faith, not knowing of the unrecorded con- 
veyance to B, his deed of course holds. What would registration laws 
be for, if it did not? Ed. C. L. J.] 

THE NEBRASKA ‘TUMBLING ROD” LAW. 

Eprrors CentraL Law JourNAL :—The legislature of Nebraska last 
winter passed a law entitled “An act to guard against accidents in the 
use of tumbling rods.” Following is a copy: Section 1. “That all 

ersons in this state who do, or may hereafter, own or run any thresh- 
ing machine, corn sheller, or any other machine which is connected to a 
horse power by means of tumbling rods or line of shafting, shall cause 
each and every length or section of such tumbling rod (except the one next 
to the horse power) together with the knuckles or joints and jacks thereof, 
to be safely ened or secured while running.” Section 2. “Any person 
owning or running any machine, as mentioned in the first section of this 
act, without complying with the requirements of the aforesaid section, 
shall be held liable to the person injured for any damage which may be 
sustained by such person by reason of such neglect, and no action shall 
be maintained, nor shall any legal liability exist, for services rendered 
by or with any such machine, when it shall be made to appear that the 
first section of this act has not been complied with.” 

The peculiar phraseology of the first section is not noticed in the 
errata of the volume of session laws, therefore I infer that we are to 
take it as it is. 

L sues C to recover $—— for labor performed with a machine the 
tumbling rod of which was not boxed as required above. C defends 
only on the ground that the said Jaw had not been complied with. 
Judgment for oe Defendant appeals. 

Section 12 of the declaration of rights of our old constitution in force 
when said labor was performed, is as follows: ‘ No bill of attainder, ex 
post facto law, or any law impairing the obligation of contracts shall 
ever be passed.” 

is not the aforesaid law plainly in conflict with the constitution, and 
has the same kind of a law in any other state been passsed upon by a 
supreme court ? ours truly, J. K. P. McC. 

ATTLE CREEK, NEB., March 13th, 1876. 

[As applicable to transactions which took place subsequent to its pas- 
sage, we are inclined to think that the law is valid. It does not impair 
the obligation of future contracts any more than usury laws, wile it 
resembles. Nevertheless, we do not see much in it to admire. It was 
evidently written by a man too ignorant to construct common English 
sentences. The first section is unnecessary; for the common law makes 
it the duty of every person who “‘ owns or runs”’ dangerous machinery 
to keep it as well secured and as safe as circumstances will admit of; 
and courts and juries never fail to give heavy damages for injuries hap- 
pening through neglect to do so. The second section, which denies an 
action on the part of a a whose machinery was not so secured, 
to recover for services rendered with such machinery is simply @ rogue’s 
law, subsersive alike of public and private morals. It permits a farmer 
to stand by and suffer the dangerous machinery to be used on his prem- 
ises without objection or complaint to become, so to speak, a particeps 
crimwnis with the owner of it—to receive the benefits of the latter’s /a- 
bor, and then to refuse to pay for it. There is a proper way of giving 
force to such laws, without permitting men to urge om ¢ unconscionsable 
defences against honest debts. An inspector of such machinery in each 
county, with power to tie up dangerous machinery in a summary pro- 
ceeding before a justice of the peace, or the giving of a summary action 
before a justice for a penalty for its use, would, it*would seem, accom- 
plish the purpose, without the necessity of a law which educates the 
people into the idea that there are circumstances under which a man 
may refuse to pay his honest debts.—Epb. C. L. J.] 








Book Notices. 


Toe New York WEEKLY Dicest of Cases Decided in the United 
States Supreme Court, Circuit and District Courts, Appellate Courts 
of the Several States, State and City Courts of New Fork and En- 
glish Courts. Vol. 1. New York: McDivitt, Campbell & Co. 1876. 
This is a handsome octavo volume of about 650 pages. It is what it 
urports to be, a digest of decisions. It consists of a collection of decis- 

ions of various courts, condensed somewhat after the manner of the En- 

glish Weekly Notes, or of Dane’s Abridgment. Some of these cases 
are taken from volumes of recent reports, some from the law journals, 
and some, we presume, from unreported manuscript decisions. .Where 


decisions have been condensed from the regular series of reports, such 
reports are referred to by volumeand page. We regret to find that this 
is not done where decisions have been taken from the law journals. 
Thus, we find a great many decisions condensed from the full reports in 
this journal and no credit given. This course is, in our judgment, open 
to two criticisms: 1. It is unprofessional; 2. It withholds from the 
readers of the Digest a most valuable kind of information. When a 
practitioner finds in such a publication a condensed decision which is in 
point on some question which he has in hand, his obvious desire will be 
to get the decision in full; and this is what the policy of the editor of 
the Digest prevents him from doing. The course pursued by the Am- 
erican Law Times is much better. 

A digest can never be quoted in court with much confidence, no mat- 
ter how able and carefully done; but it can not be quoted with the least 
confidence where, as in this case, the name of the editor is unknown. 

We would therefore suggest as improvements to the present useful 
work, that credit should be given to other law journals where matter is 
taken from them, and that as a guaranty of the fidelity with which the 
digesting is done, the name of the editor should appear on the title 
page. 





Hiau on Rece1vers.—A Treatise on the Law of Receivers. By JAmMEs 

L. Hien, Chicago. Callahan & Company, 1876. 

Mr. High’s books, to use a homely but expressive metaphor, are, like 
eggs, full of meat. They are, in fact, all meat, being the condensed 
wisdom of the courts, clothed generally in their very words, and offered 
to the profession in a systematic order which invites the palate, and 
brings out the exact flavor. We know of no bocks which more nearly 
answer the wants of a busy lawyer or hard-worked judge. They are 
admirable monographs on important subjects of daily practical occur- 
rence in the courts. They contain no useless verbiage, no lengthy dis- 
cussion of disputed points, no extended balances of pros and cons. He 
gives us the actual rulings, in connection with the principle that under- 
lies them, with an occasional suggestion as to the better ruling, either 
because more in accord with the principle or with the weight of authority, 
and gives the reader the means of forming his own judgment. F 

The writer has had frequent occasions to use Mr. High’s work on In- 
junctions during the last two years, having, at the same time, Eden, 
Kerr and Joyce. And it was precisely because he found Mr. High’s 
analytical arrangement of the subject so much more discriminating, and 
his citations of authority so much more complete and, above all, accu- 
rate, that he ordered his work on Receivers in advance of publication. 
He finds in it the same exhaustive analysis of principles, the same faith- 
ful citation of decisions in the very words of the judges, and the same 
comprehensive grasp of the whole subject which characterized his pre- 
vious works. Any person at all familiar with the subject who will take 
the trouble to compare the table of contents of this new treatise with 
its predecessors in the same field, Edwards on Receivers and Kerr on 

Receivers, will appreciate the superiority, both in analysis of principles 
und thoroughness of treatment, of our author. A more convincing test 
is one which the writer has adopted, as is his habit with new books. He 
has taken up some point of the law treated of which he has had occasion 
to examine critically for himself, and seen how the same .topic has been 
treated, and how the authorities have been gathered and arranged. It 
is obvious that the investigation of cases with a view to a single debata- 
ble point, is apt to be more thorough than a review even of the same 
cases for the purpose of deducing the general principles on which they 
are made to rest. Our author has stood this test successfully. 

Mr. High has been long enough before the profession as a writer to 
need no special commendation. His works have made their own way, 
and are favorites all over the country. His example of giving law, not 
rhetoric, deserves an encouragement. He has gone far to realize his 
own ideal of a good law book. “convenience in analysis and arrange- 
ment, clearness and precision in the statement of principles, ease of 
reference, and accuracy of citation.” He is entitled to, what he con- 
siders his highest and best reward, the “just commendation ” of the 
profession whose labors he has lightened. V. F.C. 


Legal News and Notes. 


—REFERENCE was made in the Mercer Will Case, to the doctrine of the 
feudal law, that a child born in wedlock was legimate, though conceived 
before marriage. A case was lately decided by Vice-Chancellor Malins, 
Re Corlass Estate, 24 W. R. 204, involving a piece of refinement, won- 
derfully subtle, modifying this well established rule. A testator directed 
the income of one-half of his residuary estate to be paid to his son dur- 
ing his life, and afterwards to his lawful issue. One of the issues was 
en ventre sa mere at the time of the death of the life tenant, but the par- 
ents were not married till after that time, though they did intermarry 
before the birth of the child. The judge held that the class entitled to 
the benefit under the will had to be ascertained at the death of the ten- 
ant for life; that at that time, though the child was en ventre sa mere, 
yet because of her mother, being then unmarried, the issue could not be 
called lawful at the period of distribution; and the subsequent marriage 
before the birth would -not so legitimate by retroaction, as to entitle the 
child after its birth, to share in the residue. This decision strikes us as an 
unnecessary piece of casuistry. Marriage should be held to legalize the 
issue born thereafter for all purposes. The decision, carried out to its 
logical consequences, would involve an enquiry as to the period of con- 
ception. It was said-in Doe v. Clarke, 2 H. Bl. 401, that a child en ventre 
sa mere was to be considered as born, for all purposes for his own bene- 





fit.—[ Canada Law Journal. 
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—Tue United States Supreme Court delivered a unanimous opinion | 
reversing the decision of the California Supreme Court in the so-called 
Chinese case; and ordering the woman, Chy Lung, to be released from | 
custody, on which she is held under the foreign passenger act of that | 
state. This decision sustains the ruling made by Justice Fields in a sim- 
ilar case brought before him inthe United States Circuit Court. The | 
supreme court accompanies its decision with severe criticism of the law | 
of California on this subject. For the decision in the court below, see 1 | 
Cent. L. J. 575. 


—TueE officers of the Nebraska State Bar Association are as follows: 
President, S. H. Calhoun; treasurer, G. K. Armory; secretary, D. G. 
Hull ; vice-presidents, T. M. Marquett, J. M. Woolworth, James Laird, 
A. Schoenheit, E. W. Thomas, Geo. 8. Smith, M. K. Griggs, W. A. 
Marlow; executive council, L. W. Billingsley, C. W. Seymour, W. H. 
Morris, J. R. Webster, C. F. Manderson, A. L. Sprague; committee on 
membership, W. H. Munger, N. S. Harwood, G. B. Scofield, N. K 
Griggs, C. O. Whedon; committee on judiciary, E. Wakeley, Samuel 
Chapman, Walter J. Lamb, Amasa Cobb, D. ©. McKillip; committee 
on amendment of law, Jno. M. Thurston, Guy A. Brown, John H. Ames, 
L. W. Colby, A. 8. Cole; committee on legal education, Jas. E. Phil- 
_ G. M. Lambertsen, Geo. E. Pritchett, G. W. Ambrose, W. P. 

onnor; committee on grievances, A. J. Poppleton, Robt. E. Knight, 
Dan. H. Wheeler, M. Montgomery, Jeff. H. eae. 


—THE correct idea of marriage, according to Scotch law, was never 
better stated than in the following language of a learned Scotch judge : 
“Marriage being entirely a personal consensual contract, it may be 
thought that the /ea loci must be resorted to, in expounding every ques- 
tion that rises relative to it. But, it will be observed, that marriage is a 
contract sui generis, and differing in some respects from all other con- 
tracts; so that the rules of law, which are ap sfeable in expounding and 
enforcing other contracts, may not apply to this. The contract of mar- 
riuge is the most important of all human transactions. It is the very 
basis of the whole fabric of civilized society. The status of marriage is 
juris gentium, and the foundation of it, like that of all other contracts, 
rests on the consent of parties; but it differs from other contracts in this, 
that the rights, obligations, or duties arising from it, are not left entirely 
to be regulated by the agreement of parties, but are, to a certain extent, 
matters of municipal regulation, over which the parties have no control 
by any declaration of their will. It confers the status of legitimacy on 
children born in wedlock, and with all the consequential rights, duties, 
and privileges thence arising ; it gives rise to the réletions of consanguin- 
ity and affinity; in short, it pervades the whole system of civil society. 
Unlike other contracts, it ean not, in general, amongst civilized nations, 
be dissolved by mutual consent; and it subsists in full force, even 
although one of the parties should be for ever rendered incapable, as in 
the case of incurable irsanity, or the like, from performing his part of 
the mutual contract” (Ferg. Div. Cases, 397, per Lord Robertson, 
Primus).—[Irish Law Times. 


—Mr. Hatvay, in his ‘‘ Middle Ages,”’ speaks of “the grand princi- 
ple of the Saxon polity, the trial of facts by the country,”’ and expresses 
the hope that Englishmen may never swerve from that principle, “ex- 
cept as to that preposterous relic of barbarism, the requirement of 
unanimity.” * Mr. Forsyth, Q. C., has examined the whole 

uestion of the origin of the jury, with much industry and research. 
is 4 a of the origin of the rule requiring unanimity, a rule 
which: he does not hesitate to condemn, is apparently the correct one. 
He completely disposes of the tradition which represents the jury as 
being the invention of the Saxon Alfred. The Jury cannot be dis- 
covered in the form in which we know it prior to the reign of Henry IL. 
The Grand Assize, a tribunal for the settlement of questions affecting 
the title to land, which was fully developed in the reign of that mon- 
arch, and the trial of criminals by aes rel compurgators, seem to be 
the germs out of which our present jury system grew. In trials of these 
sorts it was necessary to obtain the agreement of twelve men, but not 
necessarily of the first twelve selected. Dissentients were rejected and 
jurors added till the necessary unanimity was attained. Moreover, as is 
well known, the early jurors were nothing but witnesses. From various 
analogies, the number of twelve came to be looked upon as the neces- 
sary number of witnesses to establish the credibility of an accused 
person, or the existence of certain facts. In a primitive age opinions 
prevailed as to the quantity of evidence necessary to lead to a decision 
which more enlightened ages have rejected. For instance, for a long 
time three or more witnesses were required for the attestation of a will. 
We are now content with two. So with these juror witnesses, no 
smaller number than tweive would satisfy the suspicious minds of law- 
yers in those ignorant times.—[ Canada Law Journal. 


—Juper Erskine of the United States District Court for the districts 
of Georgia, commenced the spring term of his court at Atlanta on the 
7th instant. Most of the cases on his docket are what are known as 
“whiskey cases’’—prosecutions for violations of the internal revenue 
laws with reference to distilled spirits. In spite of every effort that has 
been made to put down this illicit business, it seems to be rather in- 
creasing than otherwise, and as fast as it is apparently crushed out in 
one county it breaks forth with renewed violence in another. At the 
present term of Judge Erskine’s court, there are pending no less than 353 
eases of vjolations of the revenue laws. We doubt whether a parallel 
to this has ever been presented by any court in the Union. The At- 
lanta Consti¢ution thus describes the appearance and character of these 
suitors: ‘One glance around the court room into the faces of the men 
who are about to be arraigned for these uffences is sufficient to raise the 





compassion of any one. A more ignorant and poverty stricken crowd 


it would be hard to find. Twenty plead guilty and were sentenced 
yesterday to terms of imprisonment ranging from one to three months, 
and of this twenty, only three were able either toread or write. Another 
fact worthy of remark is that nearly all of these distillers are young 
men, and it is doubtless largely owing to their ignorance that they have 
been induced to embark in a dangerous business, which could only 
result in trouble and imprisonment. Atlanta is proud of her philan- 
throphy, and no better field could be furnished wherein to exercise it, 
than these young men. Within the next few weeks there will certainly 
be not less than a hundred, and perhaps a considerably larger number, 
placed in jail to serve out various terms of imprisonment. Many of 
these revenue cases are originated by a set of men known as informers. 
These informers search for certain rewards which the government offers, 
and will not hesitate to adopt the vilest practices to secure them. Many 
cases are known where an informer wil go to a man’s house, and beg 
him to sell him a glass of whiskey. The ignorant countryman, suspect- 
ing nothing, will let him have the whiskey. As soon as he does so, the 
scoundrel arrests him for retailing whiskey illicitly, and then claims $50 
reward for his services from the government, A case savoring very 
strongly of this sort, came before the court yesterday. James P. Wolf 
was arraigned for illicit retailing. He plead guilty and showed that 
upon one occasion he let a party have a small quantity. of whiskey 

urely for medicinal purposes. He also produced a certificate, signed 
»y many of the best citizens of his county, as to his good moral charac- 
ter, and showing that he had been a member of the Methodist church 
for many years. He was 67 years old. The law allowed the judge no 
discretion. He was compelled to punish him, but he imposed the 
lightest penalty. As will be seen, where parties plead guilty to the 
first offence, Judge Erskine administers the law tempered with a wise 
mercy. He gives every one, however, fuir notice that if he comes back 
it will go hard with him.” We sincerely commiserate « udge Erskine, 
in being compelled, for so much of his time, to discharge duties which 
must resemble those of a police magistrate; but such duties must be 
discharged by some one, however disagreeable the office may be; and the 
public is to be congratulated that they have fallen to the task of a judge 
of such learning, integrity and moderation. 


—NOoBLESSE DE LA Rope.—In these degenerate days—when the dig- 
nity of the legal profession is but indifferently regarded by some of its 
members, and some ‘counsellors at law”’ are not ashamed to set up ca- 
pacious shingles and boards of advertisement on their premises as a 
means of attractive advertisement, of a size which would more appro- 
priately give notice of a dry goods store or a grocery—it may not be in- 
appropriate to relate the high and proud position which, in other coun- 
tries, the profession and the office of advocate has sustained. Nowhere, 
perhaps, did the profession of the law ever attain a prouder position 
than 1n the fair land of France in former times. Beside her mailed chiv- 
alry stood an order of men known as the Noblesse de la Robe, whose only 
patent of nobility was admission on the role of advocates, and from 
whose ranks were taken the magistrates who as members of the Parlia- 
ment of Paris, represented the feudal court and the Council of the An- 
cient Kings. The Parliament, it is true, might be called on to act as an 
advising council to the sovereign, but as regards law promulgation, its 
principal duty was merely to register the royal decrees. Be ond this, 
it was the great court of justice of the kingdom, corresponding to the 
Aula Regis of England, which followed the monarch of that kingdom. 
The reign of Philip the Fair presents the most important epoch in the 
history of the bar of France, and the law then administered consisted of 
feudal cannon and civil law, while in proportion, as the two latter provided, 
it became necessary to secure the assistance of the clergy who alone in 
those times were capable to undertake the study of them. The clerical ele- 
ment diminished in subsequent reigns, but it became usual to speak of 
the advocates who attended Parliament as an order—a name which they 
retained until the revolution of 1789. Every one admitted asa member 
of it, or allowed to enroll his name on the list, was obliged to take “an 
oath of advocacy,” serment d’advocacerie. This oath, however, could 
not be administered without previous examination, “in order that peo- 

le might not be deceived and betrayed into placing their affairs in the 
ade of an advocate who could do nothing in a cause.” The candidate 
then became an avocat e contant, and, after years of study and attend- 
ance on the court, was at iength admitted on the roll of advocates. 

Among the rules of prohibition he was then subjected to, were the 
following: 1. It was not to undertake just and unjust causes alike with- 
out distinction, nor maintain such as he undertook, with trickery, falla- 
cious and misquotations of authorities. 2. He was not in his pleadings 
to indulge in abuse of the opposite party or his counsel. 8. He was 
not to compromise the interests of his clients by absence from court 
when the cause in which he was retained was called on. 4. He was not 
to violate the respect due to the court, by either improper expressions or 
unbecoming gestures. 5. He was not to exhibit a sordid avidity of gain, 
by putting too high a price upon his services. 6. He was not to make 
any bargain with his clients for a share in the fruits of the judgments he 
might recover. 7. He was not to lead a dissipated life, or one contrary 
to the modesty and gravity of his calling. 8. He was not, under pain 
of being disbarred, to refuse his services to the indigent and oppressed. 
While these rule breathe the very spirit of chivalry, they form an ad- 
mirable code for the guidance of advocates even in the present age. Pur- 


ity of life and disinterested zeal in the cause of the poor and friendless, 


were enjoined upon the chevalier and advocate alike ; and doubtless the 
resemblance between the two professions, of which the latter was thus 
reminded, had a powerful effect in producing a tone of high-minded 
pers 4 which ought ever to be characteristic of the bar.—[ The Daily 
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